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EDINBUR<G Hm *| 


November, 11 1697» 


HE Lords of His Majeſties Privy Council be. * 
ing informed, that Mr. Andrew Symſon Mer- |} 
chant Burgeſs of Edinburgh, has cauſed Print 

the Booksfollowing, viz. A new Editlon of the Laws and 
Cuftoms of SCOTLAND: To which is now added by 
way of Appendix ; aTreatiſe :f the Crime of Mutilation 
Diſmembr ation ; and of Reraliation by which it is puni* i = 

ſhed ; wherein ſeveral Queſtions concerning that SubjeF are 
_ diſcuſſed. Item a new Edition of the Obſervations upon the ® B 
AZ Eighteenth, Parliament twenty third, K: JAMES the © © 
fxth, againſt Diſpeſitions made in defraud of Creditors, &c. | 
by the ſaid Sir George Mackenzie of Roſehaugh, correfFed | 
and in many Paragraphi mich enlarged bythe ſaid SirGeorge | 
himſelfs The ſaids Lords do hereby grant ſole Power, ® 
Liberty and Warrand, to the ſaid Mr. Andrew Symon, 
or ſuch Perſons as he ſhall appoint, to Print, Vend,and 
Sell the ſaids two Books; And diſcharges all other per. 
E*  fors whatſoever to Re-print, Vend, Sell or Import an 
® © of the ſaids Books for the ſpace of Nineteen Years, af. 
= _terthe Day and Date hereof, under the penalty © 


> : Five hundred Merks, to be payed to the ſaid Mr. 
- - Andrew Symſon, or his Aſſigneys ; by and attour the 
F--- - Confiſcation of the ſaids Books to the ſaid Mr. Anarew 
| for his uſe and behove. Extratted by me 


GILB. ELIOT. Ch. $i. Concilii, 


OBSERVATIONS 
Upon the 18. AQ. 23. = 


|K JAMES VI. 


AGAINST 
| Diſpolit tions made in Defraud of Credi- * 


| tors, Ec. F 
e {By Sir GEORGE MACKENZIE 

e of Roſehaugh. 
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he ſecond Edition, Corre&ted, and in ſeveral Para* 
2 graphs much enlarged, i ban Author himſelf; be= 
1d fore his Death. 


lits EDINBURGH, 
rinted by the Heirs and Succeflors of Andrew Anderſon, Sa 
Printer to the Kings meſt Excellent Majeſt ans «> . 
Ms. Andrew Symſon,and are to be ſold him,in Is 
the Cowgar, near the Foot of che Be. 
. Wyn, bony: I 6g8+ 


Doncemad*+ <adiocuo alk 


EXPLICATION 


ACT of PARLIAMENT 162t: 
AGAINST 


| Bankrupts. 


! The Words of the Rubrick, or Inſcripti- 


. 


as. ao > —_—_— =. 


on of this ACT, are, 


A Ratification of the A& of the Lords « þ Couicil and Sef j 
made in July 1620. againſt unlawful Diſpeſitiets, ana Alie 
enations, made by Dyvours and Bankruprts. 


| Y$IFELSDD\, OR the better underſtanding of the In« _ 
! kW [az Feription or Rubrick, it is fit to know, 
0 fi. V2 SS that the Word Bankrapt, . which is the 
Y q Vane Tranſlation of the Latine Banciruprer, 
2) (YES is in the Original but a barbarous 
Cree nxo pt Word, either derived front the French 
Word Banque, or the Italian Bance,and 
the Word rumpere : becauſe when Merchands became 
Bankrupts, they broke, either the Seat upon which they 
did fit ; or the Bank or Table, at which they did fit, as 
Salmaſ. obſerves, in, Pref. fe uſur. pag. 511. & de fan, tre=' 
Pexit, pag. 36. But now the Word Bangiruptor, is w_ 


"4 


(2), 

not only, pro menſulario, foro cedente, but for any Mer- 
chand, er atiy other perſon, who has contrafted more 
Debr, than he is able to pay, as Yegnern obſerves, Page F: 
10. They are called likewiſe decofores, quia rem ſuam co. ©: 
quendo diminuunt. Decoquere fignifying diminuere, Bud. ad 
L. ſi hominem F. quaties ff. depoſit. In Taly they are called 
falliti, &: ceſſantes, Boer. deciſ. 215. But ih the Civil Law | 
the true Latine word is fraudateres ; 1. 4. f. de turat. box. 
aand. 

They are likewiſe by this Rubrick called Dywour, or F J 
Dyour ; from the Iriſh word Dyer, as I conceive, which F 
Agnifies a Knave ;- and they are likewiſe called &sirmen n 
in our Law, l. burg. cap. Bairman 144. C& dt jud. cap. bair- 


2nan 46. Though our learned Skeen does in de verb. (mf. L 
werb. Dyvour, make Bankrupt to be the ſame with him ſh.” 
who has obtained a. ceſſſo bonorum,, &* qui bonis ceſfit : Yet 7 
theſe differ very ntuch, for a Bankrupt is he 6nly, qui R. © 
foro ceſſit * »ſed qui bonis reſſit, forum vetinet, & bona credito* rN 
ribus in ſolutum dedit, Hottoman de werb. ſig. verb. cedere : ce- i 
dere foro-eft-fatti, cedere bonis eſt juris, and he only who W.. 


Has loſt his Eſtate by accident, without his own fault, 
was allowed bonis ctdyre ; bancirapror dicitur, qui dolo caſu* i '\ 
. we non ſolvendo fattus eſt. Vegnern. p. 21. How the ge: 
word Bankropt is taken in this AQ;may be juſtly doubt- q 
ed, for by the:Rubrick of this AR, it would appear,that Kc, 
this Att {trikes only againſt Diſpoſitions which are made +þ 
by perſons infoltent, and whole Effate is not able to y 
pay” the Debt due to the Reducer; for the Rubrick of (ic 
the A& bears, to be againſt Diſpolitians made by Bank- Þq+ 
Typts or - Dyvours : 1o that thoſe two, are made pares heh, 
zermiry; and therefore, fince a Dyvonr is a perſon who 
iemfolvent z it ſeems that this, At muſt only ſtrike a- 
Shinſt: Difpolitions made by perſons rhat are inſolvent, 
perarguementum 4"rubro ad nigrum : for Lawyers are very 
Clear, - that where' cither the Rubrick is an intire ſen? 
rence, of where any. Term uſed in the Rubrick,.. is ex«Wthe 
plained by any <quipollenr, or. exegetick Word, thathh 
there the general Term which is dubious, is tq be ins; 
terpret accordung- ta the. Lmport of both theſe Terms : 
| RN 
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(3) 

nd therefore; ſince the word Dyzgur is only appli« 
able to perſons inſolvent, the Word Bankrupt muſt be 
Ekewiſe interpret only of theſe ; and fo the Rubrick run- 
Ding only againſt Diſpoſitions made by perſons that are 
nſolvent, it muſt follow, that only ſuch Deeds are re- 
Quceable, as are done to the prejudice of Creditors by a 
>rſon that is inſolvent. 2. "This ſeems likewiſe conſo- 

* Kant to reaſon; for if the Creditor can recover his Debr, 
je is not prejudged, and fo the deſign of the . A& fails ; 
nd it wer? xs unreaſonable to trouble a perſon who 
s got a Diſpoſition, except there be an abſolute neceſ. 

. 3- This 1s moſt ſuitable -ro the common "Principles 
Law, whereby nunquam recurrendum ad remedium ex= 
zordinarium, quamaiu locus ft ord:nario, no more than in 
yſick, a Member ſhould be cut off where it can te 
(red; and therefore, a Credicor who may: recover pay= 
tent by ordinary diligences, ſuch as by the Compry- 
g, or arreſting his Debitors Eſtate, ought not to be 

©” Yowed to reduce all Diſpoſitions made by his Debitor, 
ce emmes attiones reſciſſorie, and particularly aio Pay. 
, ſunt remedia extraordinaria, whereby the Magiftrare 
been by Cheats of Debitors, and the fraudulent Dif. 
itions of ſuch as contra& with them, forced to re- 
d and annull the privat Pa&tions of Parties, contrary 

# the ordinar and general Principles. 4. This ſeems to-be 
ther clear, by the narrative of the AQ, which runs 
y againſt Diſpoſitions which elude all -Execution of 
ice, whereby Creditors are defrauded'of all pay- 
t, and. many honeſt Families come to'utter Rune; 
ther of which Expreſſions are applicable - ro the caſe 
reditors, who' may+ recover payment.'otherwiſe * 

r can the Diſponer be ſaid to have deſigned, to de- 
d his Creditor who having diſponed only a part of 
Eſtare, knew that he had ſt11] a ſufficiency remaining 
Epay his Debr; And to reduce deeds where there 1s 
ther fraus ex parte dantis nor recipientis, were to reſolve 

$ At of Parhament, in an Interdi&tion or Inhibition, 
to make a man abſslutely incapable, either to'gra- 
Friends, or provide Children, though his Eſtate 

A 2 were 


were never ſo opulent. 5s. If thjs were ſuſtained, it} cei 
would alſo follow, that tho' the Diſponer had a ſuffi. toi 
cient Eſtate at the time, yet if fs eventu he became! 4a 
Bankrupt at any time, all Rights made by him withouty cut 
an onerous Cauſe, ſhould be null, and fo the Negligence} 5. 
of the Creditors for onerous Cauſes, ſhould prejudgrf Fer 
#hoſe who were alſo trueCreditors,though for gratuito 
Rights, which were veryunjuſt. But on the other ſide; 


it is urged, that albeit the fraud of Bankrupts, gave ocy Cat 
caſion to the AQ, yer the true deſign of it was to def Cri 
bar Debitors from alienating any part of their Eſtate it} {us 
prejudice of their juſt Creditors, and accordingly it iff 947 
declared, that the Lords will decern all Alienations ang for 


Rights made by the Debitor to any conjun& perſog has 
without true, juſt and neceſſary Cauſes, and without jur 
uſt Price really payed; The ſame being done after cond It 1 
trafting of Debts from prior Creditors, to be null withz an) 
out farder Declarator, and the AQ does not bear thi by, 
all Rights made by Bankrupts ſhould be null. 2. Ifth 
AQ had run in theſe terms, it had been very uncertainf'clir 
and had left the Matter very Arbitrarly, for it might Per 
Have been frequently doubted who could have bee Eft 
called Bankrupt. 3. If the Receiver of the poſteriof- Ca 
gratuitous Right might prevail to ger the ſame ſuſtain{ 162 
ed, by proving that the Debitor was ſolveat the time hd ry, 
granted that Right, then the prior Creditor would bf a B 
obliged, «o expiſcat the Condition of his Debitors EftatY Ker 
which would be both very difficult for a Stranger, & to - Gr: 
expeniive to be put upon a true Creditor.4. If there werj Hu 
any loſs to be ſuſtained ex eventy, it were far more juff ner 
That the ſame ſhould fall upon conjun& and confi er 
Perſons, who have got a part of the Eſtate without af vor 
Onerous - Cauſe, than on Strangers who have becomf An 
Creditors ex-canſa oneroſa. 5. By the Civil os Comf Moz 
mon - Law to which this A& of Parliament relates, al bec 
Deeds done in defraud of Creditors are abſolutely nulfj tor 
tor by that Law this juſt Diſtintion was obſerved, wi hac 
That if the ſecond Right was made for a lucrative Cauſy ma 
_ Ut was 1eyocable without conſidering whether the R4 Do 
CELVe 


AD. 
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(5) | 
rf ceiver was participes fraudis if upon the event. the Credi.. 


ut) cuſſing whether the Debitor was ſolvenr,./. 6. $ 11. #. 1. 
ice} 5. Cod. h.t. L.1o.S.1.h.t. and. 19. f. de reg. juris. vide 
#of Ferrier La. juris prudence au digeſt. p. 479. And if the ſe- 
 s cond Diſpoſition be for an onerous Cauſe, the Creditor 
de} ſeems not to be prejudged, for the Price or onerous 
x} Cauſe comes in place of the thing alienated; and the 
des Creditors may afte& the one as well as the.other, Barga- 
in) dus de dole: $. 625. Num. 25.-  Bartolus in l. qui a debi we f 
> 1 447i in fraudem Creditorum. But there is a greater Reaſon 
n& for it by our Law, than by the Civil Law, for our Law 
of having only-reduced ſuch Deeds as were made to Con- 
t4 jun& and confident Perſons without an onerous Cauſe ; 
214 It is much juſter that conjun& Perſons ſhould ſuffer thare 
thi any elſe if there be nor ſufficiency of Eſtate ex events to 
Fl pay ſuch as were prior Creditors for an' onerous Cauſe. 
wi e 


Lords in their Deciſions upon this Point have in- 
# 'clined to ſuſtain even Donations it favours of conjun& 
4 Eſtate out of which the prior Creditors for onerous 
iod- Cauſes might be payed, and thus they decided 11, March 
inj.1624. though Hadaingtoun declares himſelf of -a contra- 
ry Judgement, the Bond being made there in favours of 
a Brother in Law ; and 6. March 1632. Garthland contra 
Ker, where the Diſpoſition was made in favours of 2 
. Grand-Child ; and the ſame was ſuſtained betwixt the 
«6 Husband and his Wife and her Siſter, tho' a very emi- 
nent Lawyer who obſerved the Deciſions has argued 

of ſtrongly againſt it, and declared his | = wo in fa- 
4 vours of the Creditors 30 June 1675. Clerk contra Stuart. 
And in the caſe betwixt the Chiidren and Creditors of 

if Mouſwel, the Lords ſuſtained Proviſions made to Children, 

I becauſe the Father had a perſonal Eſtate, tho the Credi- 
tors were not obliged to know the fame, and becauſe he 

i4 hada Wood ſtanding upon the Ground, but whatever 
may be ſaid in favours of a conjun&t Perſon my 
Donation, where the I has a vidible Ellate, the 
3 rims 


Ki tors were defrauded but in titulo oneroſs requiritur & fraw :. 
ne. fdantis & accipientis, And ſo there was noneceſlity of dif + 


Perſons, if the Granter of the Right had ſufficiency of 


hs 


| (76) | 
time that the ReduQtion is craved, far beyond the valuy ©: 
of the Debr purſued for, ſo that the prior -Creditor for 25 
'an onerous Cauſe can ſuffer-norhing; yetT would inclim; 7 
to reduce all-pratuitous Deeds made in prejudice of pris, if 
or Creditorsin'favours of e6njun&and confident Pevfog: 27 
in theſe caſes following, 6 © Bl di 
1. If ex'#vents the Creditor could recover 'no paymens P! 
though there was ſufficiency ' of Eftate the time of th 87 
making vhe*Right, for certainly *the'deſign'of the' Al 
was to ſecure the Creditors-againſt -gratuirous Right 
and its much juſter that conjunt and confident Perſ: 
ſhould loſe,” than meer Strangers who were'prior C 
ditors for an onerous Cauſe, nor is it abſurd rhar ch 
this Diſpoſition might have been ſuſtained:ar the'be 
ginning, bec2uſe there was a very opulent Forrun 
then, it ſhould yet rhereafter''become- null, forma 
Rights become null cum deveniunt in cauſam'4 qua intip 
on poterint, a clear inſtance whereof we havein our La 
in the caſe of Waird-Lands, for tho' a Diſpoſition ar 
Alienation of the leſſer half of the Waird-tenement'wi 
not infer Recognition, yet if ex poſt fats the greater ha 
be thereafter diſpon'd, thenthe Lands ſold us the'le 
half will alſo fall under Recognition. 2.Excepr there'r6 
main far more than is able to pay the prior Creditars ' 
ven though for a lucrative Cauſe, I think the Rj 
made to conjuntt and? confident, Perſons Thould be redy: 
ced, for ſuch ReduQions weſallained atthwiriſtance 
prior Creditors, tho' they be only Creditors! iex-cauſs 1s 
crativs, as ſhall be thereafter cleared / Amdir ſeems re; =*' 
ſonable that there ſhould be ſome Diſtin&ion niade: be? ©* ? 
rwixt prior Creditors who are ſuch for onerous Cauſes ©2. 
& thoſe who became Creditors by meer Donations; 'Thi ©*! 
priorCreditors for onerous cauſes being ſtill more fave 
, rable. 3. Ir ſeems hard to put ſuch as were'prior' Cre 
ditors for onerous Cauſes to debate what was the: condi nc 
tion of their Debitor at the tim? he made the Difpoſiti 
on; And therefore to prevent this Arbitrarinels, thi 
AQ of Parliament ſeems Shave declared, all Deed 
made to conjun&t and confident Perſons without a trudſ* 
| Onerouw 


| 
tw bnerous cauſe, null at their inſtance, and certainly it 
f is a prejudice to them to haveany partof the Eſtare thar 
ink might be affected by their Diligence, ſubſtracted from 
ris it and given away by a'meer Donation, and all Righrs 
© are reduceable which are made to the-prejudice of Cre- 
” ditors,nor makes the Law any Diſtinftion we ther the 
«1 Prejudice be great or ſmall, nor could Limuts be ſer a- 
th. gainſt Arbitrarineſs, if ſuch a diſtintion were allowed. 
4; 4. It were moſt abſurd to ſuſtain Deeds done to the pre- 
n. Judice of prior Creditors for onerous Cauſes, becauſe the 
> Diſponet had 2 perſonal Eſtate, or other latent Rights 
* which Creditors could not well know, and as there is 
-# no Obligation by the AR of Parliament upon Creditors 
2 to do Diligence, againſt the common Debirtor, and con- 
ſequently it cannor be objefted ro them+rhat they have 
| not done Diligence; ſo why ſhould it not ratherbe obje&- 
ed againſt thoſe poſterior Creditors by Donation, that 
.# they did net Diligence againſt that perſonal or other 
i Eftate, for either they knew the Debitor had ſuch an 
1 Eſtate or not, if they. knew he had it they might have 
{0 affeQed it, and if they knew it nor, they cannot defend 
-3 themſelvesin having taken the poſterior. Donation u 
#® the pretext that the Diſponer had an Eftate aliunde fufe 
ficient to pay his prior Creditors. 
© Our Soveraign Lord, with Advite and Conſent of the Eftates: 
The legiſlative power of Scotland conſiſts in the Parlia« 
 & ment, that is to ſay, the King, and three Eſtates of Par- 
1,4 liament ; and theugh ſome think it more proper in our 
i) Law to ſay, Our Soveraign Lord, ani Eftates of Parliament, 
he. 35 In all the Statutes, or Ats of the 18. Par. 7s. 6. than 
fas £0 ſay, Our Soveraign Lord with adviſe and conſent &c. yer 1 
7,8 conceive, the King Statutes, and they bur conſenr,( tho" 
their conſent be neceſſary ) for his 'touching them with 
# the ſcepter, and nor the being voted, makes them Laws; 
vi and in England, the King Statutes with confent of Parlia- 
-. ment, and upon their fupplication, and therefore T un- 
.F derſtand not Craig whe Diag. 8. affirms Statutes ro be 
conſtitutiones trium regni ordinum, cum conſeuſu Principis : for 
that is juſt to invert the ſtatutory words of rhus, and 
| A 4 many 


'*. many other As. Our old Atts being all paſt the laſt 


(8) 


day Of the Parliament,did not expreſs the ſtatuting pow- 
er in every AQ; forin effeft they were all bat branches | 
of one AR, and run. Item that, &c. and many of theſe ; 
Aqs bear, It is Statut? by the Parliament, and the King for” 
bids, as As, 13. 14. 1. Par. 53. r. which intimats, that 
though the Parliament ſtatutes ſufragando &r conſentiends, | 
t the King only doth Statute ſanciendo &r prohibends. 
ometimes our Atts bear, It is Statute by the hail Parlia- 
ment ; and ſometimes, 1t is Statute and Ordained, without 


mentioning either King or Parliament; ſometimes alſo 
they bear the Determination of Parliament, without 
ſpeaking of the King, which was either where the King 
was to'perform what vas Statuted, as 23. At. Par. 1. 
Ta. 1. It is Statuted and Ordained that Our Severaign Lord 
ſhall gar mend his Money. And by the 6. AR. 3 Par. 7a. 2. 
The Eftates has concluded, that the King ſball ride thorow tht 
Realm ; or elſe when the Eſtates are only to grant what 
| Is ſtatuted, as in Commiſſions graated for uniting the 
two Kingdoms. Burt I find one Statute bear, the king 
Natuting without mentioning the Eſtates of Parliament} 
viz. A 19. Sell. 1. P. 1. Ch. 2. but this is but meer in 
advertency. 

Ratifies and confirms an AF of the Lords of Seſſion, 8&c.T his 
was originally an A& paſt by the Lords of Seſſion, when 
they do fit judicially, at which time it is marked 1 
their Books of Sederunt, ſuch and ſuch Men did ſit. Thus 
the Hebrews deſigned the Books of the Old Teſtament, 
by the firſt kane, : And thus we ſtill mark the Law 
from the firſt wotds; and thus the old Booksofour La 
are called Regiam Majeſtatem, becauſe they begin ſo. 

His Majeſty, at the firſt Inſtitution of the Colledge 0 
Juſtice, did allow the Lords of Sefſjon to conclude upp 
(ck Rules, Statutes and Ordinances, as ſball be thought by ther 
expedient to be obſerved and keeped in their manner and erat 
_ of proceeding, at all times, as they deviſe, conform to Reaſon 
Equity and Tuftice, His Grace ſhall Ratifie and Approve th 
#he ſame, Theſe are the Words of the 43. AR,. 5. Par. 
5. To the which AQ, I think this AQt relates : but ; 

Would 
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to make Orders relating ts the Regulation of their own 
Houſe, and to the Forms of -Proceſs. For this was in«, 
deed neceflary for Explication of their Juriſdiction, and 
poſſibly was 1mplyed in their very Conſtitution , with- 
out any expreſs Warrand : rg. [. 2. f. de juriſdi#. But 
it ſeems that this general Power cannot authorize them 
to make Statutes, and Ads relating to the material 
Diſtribution of Juſtice ; ſuch as, that all Writes ſhould 
be null, except ſubſcribed before Witneſſes , though 
they might have ordained, that Papers under the Hands 
of their own Clerks, ſhould be ſo ſubſcribed : forif they 
could make Statutes , as to any thing, elſe beſides the 
Forms of their own Houſe, there needed no Parliament; 
for their Statutes might bind all the People in all things; 
And yer it may be objefted, that by this Argument the 
Lords of Seſſion could not have made this Law, de- 
claring Contrats amongſt the Leidges, to be null ; 
that touching upon one of the Fundamentals of humane 
Society, albeit they might have declared ſuch a Nullity, 
receivable by way of Exception, for that concerned 
only Form of Proceſs. But the Anſwerto this is, that 
the Lords, in making this At, did not introduce Jus 
novum, a new Law ; but only adapted to our Praftice, 
the old Roman or Civil Law, which they might have 
followed in their Deciſions, without making any new 
AQt of Sederunt, as they do in moſt caſes where the Ci- 
vil Law is founded upon Equity ; as here ; and where 
they are not determined by either our former Pradtice, 
or Conſtitutions. And by the ſame Principle, both the 
Lords of Seſſion, and the Parliament did in this Statute 
declare, thar their ſaid A& ſhould extend to Cauſes de- 
pending, or to be intented : whereas Statutes regularly” 
zre extended only to future caſes; except where the 
\Qt declares what was Law formerly, as in this caſe. 
We may then conclude theſe differences betwixt theſe 
Nets of Sederunt, and Ads of Parliament, that Aﬀts of 
Slerunt can oply be made concerning the Forms of Pro- 
eedure, 


4 © 


(9) | 
would appear both by that A&, and by the Power az * 
here repeated, that the Lords of Seſſion have only Power 


( 1e ) 
cedure,or to fix a conſtant Deciſion for the future, in ca- 
fes which they might havefo decided, before their own 
A&: And iris their Prudence, and our Happineſs, that 
they ſhould rather decide in Hyperheſ, than in Theſs. But} 
ARts of Parliament ſhould! mainly be made to c Bur| 


new ſubſtantial Grounds of Juſtice and Commerce. But 
though this power of making Orders for adminiſtration * 
of Juſtice, be properly and principally their Province, 
yet they have in this but a cumulative Jurifdiftion with © 
the Parliament, who may and do likewiſe make ſuch | 
Orders, but the Parliament ought to do ſo ſparingly, 
fince Forms are better known to the Lords of Seſſion, 

than to them : and therefore, it ſeems that the power | 
of making Ads relating to Forms, or of regulating 

Forms already made, belongs partieularly to the Lords 

of Seſſion, both becauſe of their Conſtitution, and Ex- 

perience. The Lords have been in uſe not only to regulat 

their own Court by Acts of Sederunt;but they have by the * 
ſame power preſcribed Regulations to other Courts 
and thus as to the Juſtice-Court in anno,1591. years they 
made an Act, that Women, and ſoc:ii Criminis, might be 
received Witneſſes, in caſes of Treaſon : and we' find 
that they have likewiſe regulated inferior Courts, with- 
out any previous Warrand, as is clear by the 19. AR, 
23. Par. Ja,6. Where the Parliament ratifies an Att of 
Secret Council and Seſſion, which did Ordain and Com- 
mand, that no Proceſs ſhould be granted before inferior 
Judges, on the firſt Summonds, bur upon libelled Pre- 
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,cepts, and Citations of fifteen days warning. And in | 
anne 1656. they made an AQ of Sederunt, appointing,/ 


that no conſent of any inferior Court ſhould bind the | 
Conſenter, except it were ſubſcribed by himſelf, ane 
that the Afertion of the Clerk of that Court was nc 
ſufficient. Nor ſhould this Extenſion of their Pow: 


"ſeem unwarrantable ; for; fince they may reduce ts 
Decreets of Inferior Courts, - it ſeems moſt conſequeri- 
al, that they may regulat'their Procedure : | Bur 10 
the Lords 6f-the Seffion paſs the Bills before the J{ti- 
'*&, and/advocat Canſce from before that Court, MY 
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ſeem ſtrange, that they ſhould have power to make As 
of Sederamt, for regul char Conrt, the. Juriſdi&ions 
Civil. and” Criminal ',”” 2 moſt 'diſtin&> and dif 
rent. . 10 e3ALITIIGD. 5 | | 

Ic may Tikewife ſeem, both-by the former AR allow. 
ing the Lords of the Seſſion this power, and-the Rarifi. 
cation of their Statute ſpecified inthis AR, rtharit is ne- 
ceſfar, that all the Aﬀs of Sederunt, which relate not 
meerly to the regulating their own Forms, ſhould be 
ratified by the Parliament, though in the interim of 
Parliaments, theſe Afts ſhould bind. And yet, de fa#o, 
we ſee very many Atts of Sederunt to'have full vigour, 
and Force, without any-fuch Corifirmation. 

Before I begin to explainthe Words of the AR of 

Parliament, I ſhould offer this Analyſis of it. 
 Enther the Creditors who are defrauded, are ſuch Cre. 
difors as have done no Diligence,. or ſach as have dohe 
Diligence: if they he ſuch as have not Yone Diligence, 
ther! either the Di(poſitions quarrelled 'ar& made tocon. 
jun& perſons, or not; if they be made to.conjuntt, or 
confident! perſons, «either ' they are made for neceſſary 

and onerous Cauſes,' dr not. ; if they be made for 's ne- 
ceffary and onerous Cauſe, / they are valid, though made 
ro conjun& or confident Perſons. ' 2.” If theſe Diſpolith- 
ons be made wirhoutan onerous Cauſe; then eirher they 
remain with the conjun& or confident to whom-th 

were made, or not. ; "if they remain-withihim, [rey -a; 
reduceable, either by way of Exception; .or/Reply:. But 
if any third Party, ' no way partaket of the Fraud,” has 
lawfully putchaſt any. of the Bankrupts/Lands, for'a juſt 
and true Cauſe, then'the'Right. is rwr:guarreltable;'bur 
the Receiver is 'only\lyable ro make rcheſame forrh-corii. 
ing ro the Banktuprs 'trae Creditors..' 9. The Fraud is 
probable by. Writ,-or /Oath of [ther Party Receiver. 
4. If ch&Creditors have done Diligenee*by Inhibition, 
Horning; "&c. Then» the: Bankrupt Tannor- in preju- 
dice of theſe Creditors who have doneDiligertce;di! 
voluntarily any part of his:Eſtate-to defraud that' dili- 
gence, in favours of 'another Conoreditor, ny 
one 


( 12 ) 
done no Diligence, or poſterior diligence, or in favours 
of any Interpoſed perſon to their behove. And in this 

rt of the AR, it 1s not » Whether the inter- 
ſed Perſon be a perſon conjun&, or not. 5. The 
upts, the interpoſed perſons, and all ſuch as have 
affiſted them, in adviſing, or pratiſing theſe Frauds 
are declared infamous. 


Conform to the Civil and Canon 
Law, &c. 


JYEcauſc the Aﬀt of Parliament and AQ of Sederznr 


AI bear, that they have in this AQ followed the Ci» 
vil and Canon Law ; we may juſtly aſſert that it were 
ft the Lords ef 'Seffion underſtood exatly the Civil 
Law, and that it & the grear Foundation of eur Laws 
and Forms. Thus we ſee, that Robert Le/ties Heirs, arc 
by the 69. AR. Poyl. 6. K.5. 5. Ordained to be Fore- 
Aulted for the Crime of Treaſon committed by their 
Father, according to the Civil Law ; and Forefaulture 
In-abſence, was allowed by the Lords of Seffion, - in .n- 
## 2669. becauſe it was conform to the Civil Law: and 
Falſhood is ordained to be puniſhed, according to the 
Civil. and Canon Law, A& 22. Par. 5. Q. M.- And 
that the Civil Law is our Rule, where our- own 
Statutes and Cuſtomes are ſilent, or deficient, isclear 
From our own Lawyers,as Skeen. Amor. ad1. r. R.M.c. 7. 
wer. 2: and by Craig.l. 1. Diag. 2. Asalſo from our own 
HiRorians, Lefty L. 1. cap. leg. Scoter. Beet. I. 9. Hiſt. Camer 
#e Scot. Dofir. I. 2. cap. 4. And the ſame is recorded of 
us by the Hiſtorians and Lawyers of ether Nations; as 
Percars. lib. 7. de gal. imper. Pelid.leb. 1. Hiſt. Angl. Petr. di 
amitis Geograph. Exrepe tit. di Eſcoſſe. and Duck. de Auth, jury. 
tiv, lib. 2: cap. 10. And though the Romans had ſome 
Cuſtoms or Forms peculiar to the Genius of oy own 
| | ation 
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Nation : yet their Laws, in undecided caſes, are of uni- 
verſal uſe. And as Beet. well obſerves, Leges Remanas 4 
Tuſtiniano colleffas tantd ratione & ſermmis venuſtate eſſe, ut - 
nulla ſit natio tam fera vil ab humanitate abhorrens qua eas 
ov _ admirats. And K. Js. 5. Was ſo much in love 
with the Civil Law, as Beet. obſerves, hb. 17+ that he 
made an AR, that no man ſhould ſucceed to a great E- 
ſtate in Scotland, who did not underſtand the Civil Law, 
and erected two Profeſſions of it, one at St. Andrews, and 
another at Aberdeen ; and when K. James the firſt did by 
the 48. 45. 3. Parl. ordain, that his Subje&ts ſhould 
be governed by no forraign Laws, hedeſigned not to 
deny the reſpe&t due to the Roman Laws, but to obviat 
the vain pretences of the Pope, whoſe Canons and Con- 
ceſſions were obtruded upon the People, as Law by the 
Church-men of theſe times. 

Ir is alſo fit to know, that by the Civil Law many Re- 
medies were provided to ſecure Creditors againſt the 
Cheats of their Debirors As firſt, Aio Pauliana, fo 
called either from Paulus the Prxtor, who did introduce 
it, or from Pawlus the Lawyer, who did firſt adviſe it ; 
by which Afton Creditors might recall either the E- 
ſtate moveable, or immoveable, diſpened by their De- 
bitor to their prejudice. 2. Aio in fafum, by which 
bona incerporalia, ſuch as jars, & ſervitutes, were recalled 
waen alienated, /. 14. f. que in fraudem creditorum. t. 
Afio favians, whereby Patrons might revoke that which 
was done by their freed men to the prejudice of that 
fourth part, or Ligitime which was due to them 
by the Law. 4. Aﬀioe foviens wilis, by which 
Minors who were adopted or arrogated , mighs 
revoke what was done in prejudice of their. fourth-parr 
due to them. But though Snedewine calls this tilis fa. 
vians, yet it iS a miſtake; for Hetromen, Gomezius, and 
others, do much more properly make this a ſpecies HFi- 
onis Galviſiane. 5. Attio Cabvifiens, which was granted 
indifferently to Patrons and others. 6. Ediffum frouda- . 
rorium, which was competent, when the Creditor was 
to-revoke what the Debitor had alienated, and which 


belepged to another, and not co himſelf; arifa Tine 


| ('14 ), 
had alienated the Goods belonging to his Pupil, : which 
Pupil,.and nat himfelf, was Debitor. 

The Attion competent by the Civil Law, was called 
Attio revocatoria, 1o called, becauſe the Judge revoked 
what was done ; and with us it 1s called 'an 'Aftion of 
ReduCttien, becauſe the Deeds fo done are reduced or re- 
ſcinded : And I find the Word Reduttions uſed by Ci- 
vilians even 1n this ſenſe, as by Panormitan, Concilis 
ſecumdo, and others. And reducere does properly ſigni- 
fie in formam priftinam inſtaurare, as is clear by Ulp. l. ;. 
F. de Itin: act. privato FJ 15. And therefore we have-ele. 

ntly called this an Aion of Reduftion, becauſe the 
| em was to reſtore the thing alienated 1n prejudice of 
the Creditor to its former Condition, whereas the Re- 
duftion of Decreets was a term unknown to the Civil 
Law, they uſing only Appeals, and Reverſions ; but 
Redution of Sentences is uſed amongſt the DoQors, e- 


ven in the ſame term and ſenſe that we uſe it, as is 


clear by Gail: lib. 1- obſerve: 149. & 150. And the Rea- 
fon why it was neceflar for Lawyers. to introduce the 
neceſlity of ſuch Reduttions, or Revocations, was, be- 
cauſe in the fubtiliry of Law, the Alienation did- ipſo 
jure transferre dominum.' 1: ſi ſciens. ff. de contra empt. And 
therefore it is that if ſuch ReduCtions be-no&*raiſed be- 
fore the years of Preſcription, the Alienatio ſelf is 
valid, high within that time ic might Deen IC- 
ſeinded by this Aftion of ReduQtion. OY 


Though this Statute only declares all Alipnatlons,Diſ- | 


poſitions, Afſſignations and Tranflations>whatſoever 
made by the Dobiror, of any of his Lands} 'Teinds,Re- 
_ verſions, Adtions, Debts, or Goods whatſomever, to be 
null; yer this is extended to Bonds granted, and to 
Tacks fer byirtxs Debiror, to the prejudice of his Cre- 
ditor : for thongh neither Tacks, nor Bonds, be com- 
. prehended under the Letter of the Law, yer the. ſame 
Parity of Reaſon, extends the A& to them ; and 1n' 
Laws which arefounded upon the Principles of Reaſon, / 
extenſions from the ſame Principles are very natural, 
and in Laws which are introduced for obviating- of 
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Cheats, Extenſions are moſt neceſſary,. becauſe theſame 
ſubtile & fraudulent Inclination, which tempted theDe- 
bitorto cheat hisCreditors,will eatily tempt him likewiſe 
| to cheat the Law, if the Wiſdom and Prudence of the 
Judge didnot meet him wherever he turned. And this 
is one of theſe Laws whereia the particulars ſpecified, 
are ſet down rather as Examples than as Reſtrictions ; 
and generally where the reaſon of the Law is expreſſed, 
that Law is to be extended to all the' particulars to' 
which the reaſon expreſſed in the Law can reach, and 
the particulars are conſidered but as Examples, and not 
15s Reſtrictions, unleſs there be ſome ſuch raxative Par. 
ticle added as, #nly, altanerly, &c. Which Rule holds be- 
yond all Controverſies in favorabilibus ſuch as this A& 
is, Which is made to obviat, Cheats and Frauds, bur it 
it. has been doubted whether the ſame ſhould hold is 
correterits Of penalibus, as the 2 AT: 9. P. K. 74. 6. where 
becauſe forefeited Perſons are preſumed to abſtra& their 
Writs and Evidents, therefore it 1s declared that the 
King ſhall not be obliged to produce Diſcharges for by- 
paſt years * but ſeing, that that AQ of Parliament, ſpe- 
cifies only the caſe of Preſentations, by which Lands 
holding of mediat Superiors are expreſſed, therefore it 
is doubted, and not yet decided, whether a perſon who 
has Right to an Infefrment of Annualrent holding im- 
mediatly of the King our of the ſaids Lands can be ex. 
cluded from by Anmnualrents, though the Reaſon 
of the Law extends, as ſtrongly to thoſe, as to Lands or 
Annualrents holding of other Superiors, in which caſe 
the King only preſents : Andeven where the Reaſon is 
otexpreſſed in the Law, our Deciſions extend the ſame 
x Patione conjetfuratd, licer non expreſſa ; & ex paritate ra- 
tienis, 2s in the 29. AF. 5: P. Fs. 3: Whereby Bonds 
and ſeveral other perſonal Rights therein enumerated, 
re ordained to preſcribe in fourty years, which is ex- ©. 
ended to Decreers and Teſtaments. And bythe 17. 4# 
6. P: 7. 2. Tacks of Lands fet in favours of poor La- ' 
ourers of the Ground, are ſecured againſt ſingular Suc, 
«ers, which ig extended to-Facks of: Salmond-fiſhing, 


and 


= 


( 16 £ 

and to Tacks of all other Caſualities. But yer Bonds, feo 
in ſo ſar as they are perſonal, do not prejudge the Cre. thi 
ditor, nor fall they under this Statute + but only in fo 
far as they tend to, and may be the ground of legal A- 
lienation, by Compryſtng,Poynding or other Diligence 
ro the prejudice of the Creditors, and by affeting the# 
Debitors. Eſtate: By the word Altenation, is meant not 
only an expreſs Transferring of the Right, but any AR, 
whereby the deminium or Property is looſed to the De. 
bitor,- as if the Debiror ſhould in prejudice of his Cre- 
ditor, habere rem pro derelifio ut alius eum occuped, if he 
ſhould relinquiſh any thing, upon deſign, that a con-k 
jun& or confident Perſon might poſleſs tr. Diſcharges 
likewiſe by the Debitor, of a Right competent to him, 
are reduceable upon this A& of Parliament, though the 
word Diſcharges be not expreſt in the A&,for by the com- 
mon Law, competebat Pauliana, quando Creditor liberabat 
debitorem ſuum acceptilatione vel per pattum de nom petendo.; 
Wherein 7. 1.S. 2. #. þb. t. agrees with L. 5. Baſil. 
1 a&TyoronTey 78 S7UNC9y. 

IT doubt not but upon the ſame Parity of Reaſon, if 
Debitor ſuffered a Decreet to go againſt him, doloſe, and 
conmved fo far in prejudice of his Creditor, as to omitÞ 
" a com Defence ; but the Creditor might reduce 

that Decreet upon this AQ of Parliament, ifhe could 
inſtru& the Connivance and Colluſion, and verifie theſ 
Defences, that were omitted, but without this Colluſion 
were clearly inftruted,  itwere very hard to reduce aþ 
Decreet at the inftance of a Party, who needed not tof 
have been called. . 

I likewiſe think, that if the Debitor ſhould in preju- 
dice of his Creditor ſuffer the Term to be cixcumduced 
againſt him for not compearing to depone, that DecreetÞ/aro, 
were likewiſe reduceable: And this was ſo found at the: ua 
inſtance of Marjory Halyburton contraMoriſen,where thoughſſeer 
Avriſon was a fingular Succeſſor, and had got an Aſſigna«{ditc 
rion to the Decreer obtained by Colluſion againſt. Yair 

 _ . Wazte, by his Brother, yet the Lords ordainedJto 1 
Wirnefles before anſwer tg be led for proving ſhe s”, Jpay 
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olluſion, and reponed Watre to his Oath, and: ordained 
him to depone. Bur the difficulty there would be, how 
Debitor could be compelled to {wear ; and Idoubt not ' 
but in this caſe if the colluſion were offered to be pro-« 
ven by the Oath of him who obtained the Decreet, that 
the Decreet would be reduced though the Debitor com-« 
peared not to depone : or if the Creditor purſued him 
What co caſu he would be forced ro depone, and that if 
he refuſed, perſonal Attion would be obtained againſt 
him 0. 3.S. 1. h.t. which allows Ation to the Creditors, 
Si data opers ad judicium non wvenerit 1 &#4T1 65 uk 82aJ5y us 
inacypey. | 

Upon the ſame reaſon alſo, if my Debitor ſhould by 
olluſion prejudge his marches by a tranſaction, meerly 
to prejudge me who was to ſecure his Eſtate to my ſelf 
by a diligence for my Debt : this tranſaction mightbe 
quarrell'd, as done in defraud of me his Crediror,which 
agrees withl. 23, Baſik þ.t. 
It is much debated amongſt the- Civlians, whether he 
$ ſaid to alienat in prejudice of his Creditors, who re« 
uſes to acquire an Eſtate that he might acquire, to the 
advantage of his Creditors : As for inſtance, if he re- 
fuſed to accept ofa Legacy, or to enter Heir : it would 
appear to me, thatby the common Law, Afio Pauliana 
xtends not to theſe caſes, as is clear per {: qued autem f. 
We in fraud, qui autem cum poſſit aliquid quererenon id agit, 
acqiiirat ad hoc ediftum non pertinet & $. 2. proinde & qui 
epudiavit Hereditatem vel Legitimam wel Teſtamentariam 
won eſt in co caſu ut huic edits locum faciat. And the ordi- 
nary diſtinction allowed by the Dectors in this caſe is, 
that aut agitur de jure delato & queſito, & hoc debitum que- 
itum Creditor repudiare non poteſt, aut agitur de jure non at«. 
ato, aut ſaliem nondum queſite licet delato, & non prohibetur 
heÞillud repudiars. But yet this deciſion of the Civil Law 
ghfſeems unreaſonable,for ſince the Law was to ſecure Cre- 

ditors, it was juſt that it ſhould have ſecured them a- 
gainſt all frauds, and what fraud is more malicious,t 

edJto ly out of an Eſtare by which rhe Creditor might be 
ol-Jpayed ; or not-to fulfil a condition, by the fultlhag 
on B where- 
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wheteof, they might be putin a capacity to pay their 
Debt. And therefore _ Law has ves —_ juſtly 
by the 106. Act 7. Pay. Ja. 5, allowed, that the Cre- 
ditor may charge his Debitor to enter Heir, whereupon 
the Eſtate may be appriſed from the appearand Heir, in 
the ſame way and manner, as if he had entered Heir. 

- Asalſo by our Law, ifa Legacy were left ro my Debi- 
tor, and hedeſigned to ly out of it meerly to prejudge 
me, who am his Creditor ; yet our Law would ſecure 
me againſt this malice, either by allowing me to arreſt 
the Legacy lefr in the hands of che Executor, if the Ex. 
ecutor did confirm that Teſtament wherein my Legacy 
was left: and ſo I might eſtablith a right to the ſaid Le- 
gacy in my own perſon. by a Decreet ro make furth 
coming; or if the Executor ſhould refuſe or decline to 
confirm the Teſtament ; I, the Legators Creditor might 
cbnfirm a- third perſon Executoy dntive ; and fo in omnem 
oventum, ſecnre my ſelf againſt the fraud _—_ by 
my Debitor, But they are in a miſtake who think that 
Feould have confirmed my ſelf Executor Crediter-to the 
Defuncr, for the Defunct was not my Debitor, though 
he lefe a Legacy to my Debitor. The queſtion is yet 
tarder with us, in conditional obligations, whereof I 
{bill give two inſtances ; one is, if by contract betwixt 
my Debitor and Titivs, Titius were obliged to pay my 
Debitor 5000 merks ; and upon the payment thereof, 
my Debitor were obliged to confirm Titiusas his Vaſſal, 
but my Debitor finding that the ſaid 5000 merks would 
accreſs to me, ſhould upon that head decline to fulfil. 
The queſtion is, how could I ſettle in my own Perſon a 
right tothe faid 5000 merks? And it is thought that 
the proper way were to compriſe from my Debitor,that 
right by which he could have confirmed Titius ; and ha- 
ving thus put my ſelf in a condition to fulfil the condi- 
tion upon which the 5000 merks was payable,I could ei- 
ther arreſt the money in Titis hand,& force him to make 
it furthcoming, or elſe purſue an ordinary ation againſt 
himwhereinIwould conclude that he beingobliged topay 
5e60 merks tomy Debitor,upon obtaining a — 

rom 
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from-him, ſhould be now decerned-to Pay me the ſaid 
5000 merks as having come in place of his ſaid Creditor 
by having compriſed his Right and fo being capable ta 

. perform, and fulfil the condition whereupon the faid * 
5000 merks was payable. Bur its thought that the laſt 
part of the Alternative will not hold, wiz. that there 
may be a perſonal Action for payment; and that becauſe, 
albeit the Creditor haveing com apriths the right where= 
upon he may confirm, may fulfi] the condition, yet 
he cannot have right to the conditional obligation, ſo 
that he may perſue fer payment, unleſle it be ſetled in 
his Perſon by compriſing, arreſtment, or ſome other le- 
gal diligence. 

The ſecond caſe is, if Tittus be obliged to pay my Debi. 
tor 5000 merks, upon condition that my Debitor ſhould 
build him a houſe: The queſtion is, how T, if my De 
bitor be unwilling to fulfil, can eſtabliſh a right ro the 
ſaid ſum in my own Perſon. | 

To which it may be anſwered, that either my Debi. 
tor was oblidged expreſly by way of mutual Contract, 
to build the ſaid Houſe to Firius : And then ſome think; 
that I may force Titius to Aſſign me to the Contract, 
and thereby 1 will force my Debitor to fulfil his part ; 
bur yet I ſee not how he may be forced ro aſſign me, or 
from what that Obligation can be inferred. Others 
think, that Imay arreſt, and if when Iparſue to make 
forth-coming, Titius ſhall alledge that he cannot pay 
until che condition be fulfilled. I may eleid that alle- 
geance by this Reply, viz. ſibi imputet, that he did not 
obtain the Implement of that condition by regiſtrati 
the Contract, and forcing my Debitor to fulfil: Bur 
think the foreſaid Reply, ſibi emputer, would nor be rele« 
vant, feing the Debitor is ſecure ; and ir cannot be im« 
puted to him that he did nor purſue Br implement, and 
as the Creditor of the condirional Debitgx would not be 
heard to ſay ſibi imputer, ſo this Creditor who can. be x 
no better cate, cannot reply upon ſbi imputer. 

But if my Debitor was not expreſly obliged to build 


| 
. 
" 
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the fa:1d Houſe, and that Titizs was only bound to pa 
5ooo Merks, when my Debitor ſhould build him ſuch 
2 Houſe. I cenceive that eocaſu, if my ſaid Debitor de- 
flgned to defraud me by not fulfilling the Condition ; 
our Law would allow me no Remedy. 


- 


To be intexted by any true Creditor. 


A Creditor is he to whom weowe any thing ; againſt 
| which we cannot defend our ſelves by a perpetual 
Exception, dlayetons £517, V85-cqaoouy arias x0 
pls Simexors Tapatygar3 is yocoguperes. - Baſil. de verb. ſig- 
nif. I. 10. | 
| A By theſe Words it clearly appears, that this AQti- 
on is competent to all Creditors, whether they were 
Creditors for an onerous Caufe or not. For though: it 
would appear by the Narrative, that this Law was only 
deſigned to ſecure ſuch as were Creditors for ati onerous 


Cauſe ; and albeit it would ſeem that the only reaſon 


why that this Law was introduced, was wanting here ; 
fince the Creditor did not lend out of his Money in this 
caſe, in contemplation of his Debitors Eſtate : Yet ſince 
3n the-conſtruQtion of Law, even Donations are good 
Rights, and the Perſon to whom they are made,becemes 
thereby Creditor ; etiam donatarius eft Creditor, ( except 
_* the caſe where the Donation was revocable ) there- 
fore this Attion is likewiſe competent to them ; and fo 
it has been oft decided in our Law : And particularly 
I'5. July 1675. Alexander contra Lundie, where there be- 


ing two Aſſignations made. and the laſt being firſt inti- | 


mated, the firſt Aſſigney raiſed a ReduCtion of the Iaſt 
gnation upon the AR of Parliament f16z1. and it 
was found that tho' the poſterior Afſignation firſt inti- 
mated, was the preferable Right ſo long as it ſtood, yet 
it Wa5 reduceable upon the Warrandice expreſs'd -— w þ 
p1y< 


© 


| | ( ur) "ey 
plyed in the firſt Aſſignation, unleſs the poſterior. Aſſig- 


nation, had been for onerousCaulſes. 

2. Though Creditors whoſe Term of payment is not 
come,differ from ſuch whoſe Debt is ſuſpended by ſome 
condition, the one being called Creditor conditionalir, and 
the other Creditor in diem ; which two differ both by the 
Civil Law, and ours ; yet whether either of them be 
comprehended under the general Word Creditor, where 
that Word is uſed in Statutes, is much debated. C 
l. 1. ff: Si certum petetur is of opinion, that theſe are nor 
true Creditors, becauſe a Debitor is he who may be for. 
ced to pay, 7. Debitor ff. deverb. ſg. with which Law the 
Baſilicks do agree, for 1. 66. tit. de Reg. jur. 8 Sitatay uy- 
wy Tapepey pn vx 551 Fprwges, but 1o it'is that he who 
owes to a day, or under a Condition, cannot be forced 
to pay. 2. The Law called a conditional Debt,the hope 
only ofa Debt. F. Ex conditionali juft. de werb. obl. 3. 
Theſe are called Creditors in this Title, quibus ex qud- 


 eunque cauſs cum debitore eft aio, but ſo it 15 that before 


the condition be purified, or the Term of payment, there 
can be no Aion, /. cedere diem, & I. Credites: f. de 
verb. ſienif. Burt yet on the other hand, theſe are both 
Creditors, becauſe the Law makes Creditor to be genes, 
the ſpecies whereof is Creditor purus, Creditor in diem, e 
Creditor ſub canditione, I. Creditores ff. & verb: ſignif. 2. It 
is clear per [. leg. Aquil. 40. ff. ad |. Aquil. That a condi. 


tional Creditor may PO have his Debt payed, or 


ſecured, when the Term comes,tho' it be not yet come. 
3. The were eft Creditor, qui perpetus exceptione non poteff re- 


moveri, I. creditores, f. de verb. ſig: But fb it 1s, that - 
neither Creditor in diem, nor Creditor ſub conditione peteſf 


perpetus exceptione remwveri, 4. In Reaſon it appears,that 


lince when the condition is purified, the Condition . is 


drawn back to the date of the Contra& ; that therefors 


the conditional Creditor hath this remedy competent ta _ 6 


him, gles in d: I. ſi quis in fraudem, 


This Atioa then, is competent to Creditors,to whom | 
2 Debr is conditionally ang ; but iris not w take of< 


Ly %+ 
R 
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Titius ſell me his Lands with abſolute Warrandice, & 
thereafrer diſpone any part of his Eſtate, to a conjunct, 
or confident perſon, without an onerous Cauſe, I might 
reduce that Alienation as done in defraud of me, tho? 
the Lands fold ts me were not evicted. And fo the 
Warrandice did not actually take place. Which caſe 
tho! it be not expreſly decided in our Law, yet I find 
a Reduction ex capite inhibitionis ſuſtained in thir very 
terms, but with this juſt caution. wiz. 'That the Re- 
duction ſhould rake no place till diſtreſs ſhould follow, 
which 1s likewiſe decided by the Civil Law, !, potior F. 
qui petiores in pig. $. 1. where alſo the former Caution 1s 
uſed, &- ubi conditio purificata eft, ibi conditio retrotrahitnr. 
3. This Actionis even competent to theſe Creditors 
whoſe Term of payment is not come, tho' it may ſeem, 
that till then they are not true Creditors, The reaſon 
why both the Civil Law, and ours allow Reductions in 
Theſe caſes, is commonly thought to be, leaſt the Credi- 
tor to whom the Alienation 1s made, become inſolvent, 
and ſo the Action of Reduction, if delayed till then 
would then become uſeleſs. Bur if the Lands or others 
diſponed,be ſtill in their hands, it does not import whe- 
ther they be inſolvent or not, ſeing Reductions are in 
rem, and do affect the Right diſpened, whatever be the 
Condition of the Perſon who receiveth the Right ; and 
if they be diſponed to a third Perſon for an onerous 


- © Cauſe, the Reiluction cannot be effectual ; and for ob- 


viating that prejudice, the Creditor may inhibite. The 
true reaſon then for ſuſtainingReductions at the inſtance 
of Creditors;n diem, or ſub conditione, is, that tho' per- 
ſonal Actions for payment, are not competent to ach 
Creditors before t he day, or -the Condition exiſt, yer 
they may obtain Declarator, that not withſtanding of 
ſuch fraudulent Rights, their Bonds ſhall be effectual to 
them, and their Debitor s Eſtates lyable to them, and to 
Execution art their inſtance, as if thoſe Rights were not 
| granted, and upon the mart ter, :Reductions are nothing 
_ elle but Ngclarators to the efie& forelaid. j | 

, 4. BY 
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fet until the condition be purified. As for inſtance, if 


( 23) 
4, By the common Lie: ſuch as were Creditors ex 
aelife, had this remedy, which tho' ſome Lawyers have 
contradicted, yet it is moſt clearin my opinion ; /. 12. 
# de verb. fig: ſed erfi ex deliffo debeatur, mihi widetur poſſe 
ereditores loco accipt : For though he only IS 2 Creditor, 
whoſe faith we have followed, 1. 1. f: Si certum 
petar :, And that the Party injured cannot be faid 
to have followed the Faith of the Injurer ; yer 
that Law expreſſes only one Quality of a Creditor : 
and there are many Creditors whoſe Faith we have not 
followed. And yet I have ſeen this debated in our Law, 
February 1674. Lindſay contra Gray of Hayſteun, in which 
Purſuit a Reduction was raiſed by Lindjay againſt Hay- 
ftoun, of a Diſpoſition made to Hayfown by him who had 
murdered her Husband, afrer the Murder committed, 
to the prejudice of the Aﬀythment due to her, and 
thereafter decerned to her by the Exchequer : From 
Which ReduQtion the Lords atſvilzicd, becauſe Hayfoxn 
was not obliged in Law to know of the Murder, nor 
did any Regilter put him in mals fide, and ſingular Suc- 
ceſſors are only obliged to ſeek the Regiſters ; and ſhe 
having only the Gift of the Murderers Eſcheat ( hole 
ing denounced in abſence ) for ſatisfaQtion ofthe Aﬀſythe 
ment due to her ; the Lords found ſhe might purſue 
Declarators of Eſcheat, but could not purſue real Ati. 
Ons. 

And generally with us in Scotland, he who commits 2 
Crime, 1s either only denounced Fugitive. and in that 
caſe, his Eſcheat only falls, or he gets a Remiſſion, and 
then there is an Aſſyrhment due, but in neither of theſe 
caſes, ReduCtions upon this Statute are ſuſtained, or elſe 
the Murderer dies, and then nothing is due even by way 
of Aſſythment with us. Bur this firſt ſeems unreaſon- 
able, or at leaſt ſevere, for if a perſon ſhould commit a 
Crime againſt me, and ſhould thereafter ro defraud me 
of that Aſſyrhment, and juſt Regaration that were due 
to me, diſpone his Eſtate to a conjuni& or confident Per- 


ſon ; Ir ſeems very unjuſt that I thould be = 
ef juſt Silom by his volugrary nh of hi 
| : | 
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And as this is not ſuitable ro the Principles of Equity, fthe 
and Juſtice ; ſo neither ſeems it ſuitable to the Prin-fI cc 
ciples of Law, for :autum facit quis delinquende, quantumdor 
facit ſe obligands, and therefore as I could have reducedf&+ 
any ſuch voluntar Alienation, if another had expreſlyſjor 1 
obliged himſelfto me, ſo oughrT to have the ſame Be-im 
nefit when another has committed a Crime againſt me :Kwit 
And if we conſider ſeriouſly the Principles of either thefand 
Civil, or our Municipal Law ; We would find ; thatYlar; 
not only are Creditors cx deliFo looked upon as Credi tors, ſibet 
but that they have TporToTp283:qv, or jus prelationis tollhe 
all other Creditors, in ſwa far as concerns the neceſſary 
Reparations. And thus it is with us exprefly declared 
by the 75. AQ 14. Par. K. 7a. 2. and 174. Att 13. Par.Js 
6. that all Remiſſions; or Receipts granted ro any per- 
ſon till the Party Skaithed be firſt ſatisfied, ſhall be null. 
And by the 26. AR. 1. Par. Ch. 2. The Party from 
whom Goods are ſtollen, are to have reparation out o 
the firſt, and Readieſt of the Thiefs Goods. And theft 
laſt part, viz. that nothing is due by way of Aﬀythmentſithe 
where the guilty perſon ſuffers,ſeems unreaſonable, farfeit 
the Heirs of the Perſon injured being put to great Ex-ſjtio 
penſes in the Purſuit oftimes, and the Wife, and Chil-Sth 
dren, being oft times beggar'd by the death of the per- 
ſon killed, it is unjuſt that they ſhould have no Re-ftba 
paration ; and the Offenders Death ſatisfies publick Ju- Cr 
ſhice, but not them. And I love better rhe Laws of 8A: 
Spain and France, which allows Reparation even where no 
che Offender dyes. ye 
For the better underſtanding of the general Point, how {th 
fr the Fisk becomes a Creditor, by the Common Law, | fa 
upon the Commiſſion of a Crime, and ſo may reduce ſtu 
poſterior Diſpoſitions; It will be fit to diſtinguiſh theſe Fm 
Caſes, firſt, before the Crime be committed, the Fisk I by 
Has no Intereſt to reduce any Diſpoſition made by any ID 
rſon whatſoever, except the Commirter had diſponed | nc 
is Eſtate, upon deſign to diſappoint the Fisk when the | q 
Crime ſhould be 'committed ; As for inſtance, if 'a | bt 
perſon who deſigned to run in to the Enemy, os to oy 
the 


ty, 
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he King, ſhould immediatly before diſpone his Eſtate 


1n-fI conceive that Diſpoſition would be quarrellable, as 
1:mIdone in fraudem fiſci, If this animus committendi crimen, 


ed 
fly 


& fraudandi fiſcum, could be made appear, by theſe, or 
or ſuch like Preſumptions, viz. If the Diſponer did 


Be-fimmediatly before the committing of the Crime, and 


1: 


the 


ithout any onerous Cauſe, grant the ſaid Diſpoſition, 
and made a Diſpoſition omnium bonorum ; for a particu- 
larDiſpoſition of any ſmallpart, though made immediatly 
before &,though gratuzrous,could hardly be quarrelable ex 
boc capite.2. If the Receiver of the Diſpoſition was conſci- 
Dus to the Diſponers deſign of commirting the Crime, 
hen if the Crime was Treaſon, the Receiver is guilty 
pf the Crime; And fo the Diſpoſition, and all the Re- 
eivers own Eſtate falls to the Fisk. And in theſe Crimes 
a Diſpoſition made to one who was conſcious to the De- 
ſign, makes the Diſpoſition quarrelable whether it be 
made for an onerous Cauſe, or not, or whether it be exw- 


mum bonorum, or not. 3. As to Diſpoſitions made after 


the Crime is committed, we muſt diſtinguiſh thus, viz. 
either the Crime committed is Treaſon, and all Diſpoſt- 
tions made afrer the perpretating of this Crime are nul 
though before Citation. or Condemnation, but ther! 
muſt ſtill enſue a Sentence, which Sentence is drawn 
back to the committing of the Crime. 4. In other 
Crimes, Diſpoſttions are either of Heretage,or Moveablex, 
As to Heretage, no Diſpoſition - is quarrelable, becauſe 
no Crime confiſcats Heretage, except Treaſon. And 
yet quoad Aﬀſythments to the party wronged, I think 
there is in reaſon ( though our Lis allows it not )) fo 
far jus queſitum, to them, that they may quarrel all gra- 
tuitous Diſpoſitions, though made before Citation, as 
made to their prejudice; who became lawful Creditors 
by the Injury ſuffered in the ſame Crime: Bur if the 
Diſpoſition was for an onerous Cauſe, I conceive it can- 
not be reduced ex hoc capite, or affeted with the ſubſe- 
quent Aflythment becauſe the Buyer was in bona fide to 
buy, finding nothing againſt him in the Regiſter of 

| | ornings, 
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Hornings or Inhibitions. And that though he kne 
the Diſponer had committed the Crime, becauſe he wagſ 
not obliged thereby to know thar he was incapacitated{; : 
in Law to diſpone. 5. In other Crimes, beſides Tea 
ſon, Diſpoſitions of Moveables are querrelable by th 
Fisk, if made after Sentence, and it may be, if after 
the party was cited for the Crime, if the Crime was ſuc 
as did confiſcat Moveables. For though regulariter poſi, , 
commiſſum crimen, valet alienatio ant: ſententiam fafa ti = 
tuls onereſo, neque revecatur 6 appareat contrahentium fraus 
Angel: Ad I. 1. Si quis C. de bon. proſcript. wo chere lies ſtil q, 
a Preſumption,that all Diſpoſicions madeafrer an Accugh;:. 
ſation are made metu juſte/pxne. Picus ad 1. poſt contrrattÞ, 
And all Lawyers are of opinion, that in neither of theſg,,. 
Caſes,z delinquent may pay his former Creditors : Andp,; 
at is a received opinion amongſt us that all Crimegh,. 
which are capital do confiſcat the committersMoveablegſ. 
though there be no A& appointing that confiſcation,agſ.. 
a part of the puniſhment, becauſe Moveables, ſequunturſy; 
erſoram. And thus in the caſe of Waugh in Selkirk | - 
he Lords found his Moveables to fall under Eſcheat;,,c; 
for Thefr, though there be no expreſs Statute confiſcay},, ; 
ting the Moveables for Thefc. But though this be folþ;.; 
Jowed in ſome particular Nations, as #rance, Ultradþ,,. 
Conſl. 17. yet Clarus tells us, in £ueft. 78. that de conſue igh! 
tudine totus mundus ſervat quod bona movilis non confiſcanturhh;;,,, 


niſt ex diſpoſitione ſtatuti, wel conſuetudinis, excepto crimindhh., 
Herefis, & lz/e fea And particularly in "Theft In 
Boſſius 1s clear,that the Moveables are not Eſcheat miſt viehgice 
gore fatuti, And why with us ſhould it be declared byſje;rs 
ſome Ads, that the Commirters Life or Goods ſhall befſe5 
in the Kings will, and in others, that the committersþ+, +, 
Moveables ſhall be Eſcheat to the King, if this hold inflyg ;, 
all caſes? 6. Where the Committer is declared punihy,q 
ſhable by Confiſcation of his Goods, and his s arefqy 
confiſcated pſo jure, there even after the committing Oltþ,;;, 
the Crime ſome think, that the Committer can diſponthr, 5-1 
no part of his Moveables, even before Denunciation offs 


. Citation. That beipg the efe& of Confiſcation ipſe jure 5 


$1 
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©Whs is clear by the above cited Doftors. - And it would 
'aLppear, that Confiſcation ipſo jure, muſt import ſome 
hat more than the Confiſcation that reſultes only con- 
uentially from the nature of the deed it ſelf. For 
"Elſe why needed the Law expreſs this ; and ifthe Law 
CelBas confiſcated them at the time when the Crime was 
Tommitred, it would appear that the aominium is there- 
"VÞy transferred to the Fisk, and that conſequently the 
ommirter is deveſted of them, nam dus non poſſunt oe 
ini in ſolidum. And if the committer be thereby di» 
Teſted of the property, he cannot diſpone for none can 
iſpone but he whois proprietor. And yet even in thar 
File the perſon injured, ſhould have ſtill ation for his 
Jamnage, and intereſt, for he is more prejudged by the 
Trime, than the Fisk ; and conſequently it 1s not juſt 
hat he ſhould be excluded by the Fisk, ſince the Fisk - 
xs only intereſt by him, and by the wrong which he 
as ſuffered. Bur I refer the reader to Perigrinus, de jure 

MT, who has treated this queſtion moſt learnedly- 
5. This AGtion is not only comperent to the Creditor 
Jimſclf, but to the Creditors Heir- for heres & defuniFus 
mt in jure, una & eadem perſons, and not only is it com- 
tent to the Creditors Heirs, but in many caſes, it is 
2%Þmpetent to his Singular Succeſſor, ro whom either the 
wtight is aſſigned, or who becomes ſingular Succeflor, 
Etione rei, as Donators to Eſcheats. and Forefaulters, 
c. as was found. March 1636. 6. The Defun&s Cre- 
tors are allowed to reduce Alienations made to the pre- 
VISidice of appearand Heirs upon Death-bed, when theſe 
dyFeirs were their Debitors, for though this priviledge 
ems only introduced in favours of appearand Heirs, 
&t their Creditors may compriſe from them omne jus 
Illod in iis i, and fo reduce, as having compryſed,as was 
U-hund at the inſtance of Balmerinochs Creditors contra the 
Sdy Couper, and the 4th January, 1672. Rexburgh contre 
Mty. And in this caſe it was found that even Credi- 
prs might purſue Declaratorsand Reduttions, upon this 
ole, . rhongh they had not yet appryſed, albeit, it was 
"yer alledged, that none has iate IT, DY OUT LP Pars 
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ſue reduQtion of a Real Right, except ſuch as have a re 
Righr ſtanding in their perſon ro the Lands, where 
they crave the Right to be reduced. Ir is in ſome ca 
not only competent to ſuch as were Creditors before t 
Alienation quarrelled was made, bur even to ſuch 
were Creditores futwri, and became Creditors only aft 
the Alienation quarrelled was made. And the Civili 
mention two caſes wherein this Aftion is competent 
ven to ſuch as were not Creditors the time of the Diff 
ſition quarrelled : The firſt is, if the Diſponer deſig 
to borrow Money before he made the fraudulent Alter 
tion, and did borrow the Money upon deſign to bre 
with it, for there though the Reducer was not a t 
Creditor, the time of the Alienation, yet the fraudulqhen 
Inclination reſpeCting expreſly this Creditor, or the bam 
rowing of the Money ; made the Diſpoſition revocal 
and reduceable. Jaſon ad juſt. hoc tir. num. 6. but hqhe 
, the deſign muſt be expreſly proven, or at le$ 
muſt be neceſſarily inferred from convincing Circ 
ſtances, and Preſumptions. The ſecond caſe mentio 
by them, is, if the Creditor did lend the Money for p 
ing prior Creditors ; In which caſe, as they might 
reduced the deed done in theit prejudice, ſo may t 
poſterior Creditors, ſince they come in place of the C 
ditors whom they payed; & ſurregatum ſapit naturam 
rogati. - But this laſt caſe does not | for ought I reme 
ber) take place in our Law, and ſeems not at all ſuital 
to the Analogy of our Law in other caſes; forellſe 
who had lent Money to pay Sums due upon an Inh 
tion, would have Right to the Inhibition, or he wi 
lent Money to pay off Comprytings, or Arreſtmenſphi 
without being expreſly aſſigned to either. And the 
fore I conceive, that either the Creditor who pays ti 
Creditors who were prior to the Alienation, takes Aft 
nation to theſe prior Debts which. theſe pays, and tt 
they may reduce Deeds done tothe prejudice of the fi 
Debt, orelſe he pays only the Money to the Debitq 
«nd the Debitor pays the prior Creditors, which 1st 
eaſemeaned by the PoQtors here, and inthis caſe I cog 
=o cel 


we 
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2 rqive, the Creditor who ſo pays, would not have the 
heregiviledge, and that becauſe the Debr which only had 
calge priviledge is extinguiſhr, & non extis nulle ſunt qua- 
re tFates, nor can the Maxim, ſurrogatum ſapit naturam ſurro- 
ch ri, take place here, ſeing that the Debr in whoſe place 
aft is ſurrogar, became extinCt before the Surrogation : 
1114hd none of the Parties could deſign to tranſmir this 
nt riviledge, elſe the Payer had taken” Afſſignation ; nor 
2:\nkn he complain ſince ſii imputet, who did nor thar 
1gnFhich he might havedone for ſecuring himſelf. Asro 
lieqhe firſt of theſe Caſes, there was a famous-Deciſion ex- 
bre&nding thir ReduCtions even to poſterior Creditors, 2. 

trfely, 1673. at the inſtance of Street and Jackſon, Engliſh- 
Uuldhen ; againſt James Maſm. The Caſe whereof was this, 
* blames Maſon having diſponed his Lands to James Maſon 
calis Son, the ſaid Street and Jackſon raiſed a Reduftionof 
* hehe Sons Right, as granted in prejudice of them,who 
lerere lawful Creditors to him, by vertue of a Trade and 
Cuforreſpondence which was begun ————_— the Alte. 
Onflation; tho' the Bonds wherein he became Debitor to 
 Paſhem were of a date poſterior to the Alienation. 'To 
Fhich ir was anſwered, that the ground of the Debt, 
ing a Bond, and the Bond being poſterior to the Ali- 
ation, they were not Creditors at the time of the 
Alienation ; and conſequently the Alienation was not 
1cFeduceable upon this A& of Parliament 1621. To which 
talflt was replyed, that the Purſuit was not founded upon 
ſe Fhis A& 1621. only, but upon the ſure Principles of the 
ommon Law, - according to which the Lords uſed to 
Flecide before this Statute was made, and according to 
enfwhich, they are warranted to proceed by this Statute in 
1lraſes that are new. Tho' the Debt wasnot conſtitute 
5 (Will after the Infefrment was granted, yet the P urſuers 
Mifhaving long before that time entered in a Trade with 
thiMaſen, they did bone fde continue that Trade withour 
fiuny Intetruption, and under the colour of that Trade 
ite had moſt fraudulently bought with their Moneys 
 tehis Land, and did moſt fraudulently conyey the ſame 


to his Son to their prejudice. Which did clearly = 
el 
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fer a deſigned Fraud in the Father, and tended inevit: 
bly to ruine all Trade and Commerce which might | 
very eaſily diſappointed by ſuch fraudulent Conveyar 
ces as this. Upon which Debate the Lords ordaine 
James Maſen, the Fathers Compt-book to be produced 
that ir. might appear in what condition he was at t 
time when he made that Diſpoſition to his Son ; 

whether the ſame was granred upon deſign to fruſtr 
his Creditors, or not, likeas they allowed Witneſles t 
be adduced for either Party, for clearing the Lords ho 


far the Trade was continued bertwixt the Father a 


thoſe Purſuers, before and after the Sons Right ; Afﬀe 


me 
are 
tor 
me 
ſol 


making of which _ the Cauſe being again called 


it was urged for the Purſuer, that by the Report it w 


clear that there was a former Trade, and Correſponff 1 


dence betwixt them, prior to the Sons Infeftment, du 
ing all which time he oftimes ſold cheaper than þ 


bought : and that when he went to take the Infeftmen@{! 


for his Son, he diſguiſed himſelf, and rode from, a 
to the Land, ina by-way, and cauſed ſo mark the $ 
fin in the Minut-book, that no man could know bur th 
the Seafin was taken for the Father, and after the Seaſi 
was taken, the Father ſtill remained inaCtual Poſlefſio 
From all which it was argued, 1. That Maſon elder 


ving entered into a publick and uninterrupted Tradeſ$h! 


and Correſpondence with the Purſuers, the ſaid Trac 
is to be conſidered with reſpeR to its firſt begining, a 
the Bonds though poſterior to the Infefrment, yer ar 
to be drawn back ad ſuam cauſam, wiz. the Trade a 


Commerce from which they did reſult= 2. It was clea 


from the Nature of Commerce in general, and fronff 


this Report in particular, that former payments we 


Nill made the Foundation of new Credit : And if the 


making of ſuch Rights during the dependance of ſuclf 


a continued Trade were allowed in favours of Children: 


no Merchand would give truſt, or if they gave, the 
mighr be ruined by it, both which would be equal! 


deſtruRtive to Trade. 3. If we conſider the AnalogyÞhi 


ef our Law, we will find, that the Lords have l Fo. 
1 - 


| ( 37 
ſidered a continued, and uninterrupted Trade as ve 

priviledged in many caſes; And therefore though other 
in] Comprs prelccibe in three years, yet that Statute uſes 
:nefnot to be extended to a continued Trade and Corref- 
| pondence, and fo far have privilegis mercaterum Of com 
mercia, been allowed in our Law,that Bills of Exchange 
are allowed though wanting rhe ordinary, and Statu- 
tory Solemnities of Witnefles and Warrands; for pay- 

s tEments of Bills of Exchange are ſuſtained without rhe 
1owtſolemnity of Intimation, againſt poſterior Aſſig« 
Fnayes, and Arreſters : and Annualrent is ſuſtain* 
ed berwixt Merchants, ſine pate, wel Lezge, and 

* Bill ſubſcribed only by a mark, without ei- 

zer the ſubſcribers intire name, or the initial letters. 

ff it, was ſuſtained, it being proven that the drawer of 

ie Bill was in uſeſo to ſubſcribe. 4. By the common 

w, Atie Paulians was extended even to poſterior Cre« 
Jitors, where an:mus fraudandi,prior to the colluſion did 
ppear either by writ or preſumptionwhich are enumera« 

td by Jaſon,ad Inft.hic;8 arevery far ſhort of the Preſump. 
ions formerly condeſcended on : and if the common 
w, and natural reaſon allowed this remedy in the 

e of Debts abſolutely poſterior ; how much more 
ughr it to be allowed in this caſe, where the Debt, 
which is theground of this Purſuit, depended em « pri- 

Þr cauſe and was the reſultand produft of a correſpon= 
ce entered into, before granting of the Sons Infefr- 
JMnent. $5. The Father had no Eſtate before this correſ- 
pondence, and having drawn fraudulently into his 
leaands the Purſuers Goods, about the ſame time that he 
ronÞought the Land, Law and Reaſon preſumes that the 
rice of their Goods, did pay the price of thir Lands : 
ind that therefore this Land ought to be affeRed and 
urdened with their Debts. To which it was duplyed 

1#- That though the common Law did allow A#io Pau- 
heyþ#n3 to poſterior Creditors, yet that was only in the caſe 
here the receivers of ſuch Rights were particepes fraudis 
syFhich cannot be alledged here, ſince the Son was Minor , 
-on#c deli capax, and that eſpecially being introduced in 0- 
erequn of the Colluſion, it cannot be extended to po 

Where 
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where no Colluſion can be alledged upon the recei«{i 
vers part. 2.Commerce and Trade is founded uponſþg 
perſonal Truſt, and Merchants follow the faith of thoſeſp 
with whom they trade,” without ever conſidering what 
rea] Eſate they have ; ſo thar thir purſuers cannot beſhy 
faid to have been cheated in their expeQation,ſince they 
cannot be ſaid to have furniſhed their goods, in consſth 
remplation of the real Eſtate now contraverted. 3. Ei«fng 
ther thir purſuers did ſearch the Regiſters or not 3 iffþe 
they did not, ſibi imputent qui ſibi non vigilarunt ; and ich 
they did, they would have found that the Son was indir” 
fefr, his Infeftment being regiſtrat, and tho' the Midfrh 
nute Bcok did not ſpecify, whether the Seaſing waygCc 
granted to Maſon elder, or younger, yet they ought taffth 
have ſearched the Regiſter it ſelf, whereof this is appoinSt; 
ted to be bur an Index, and the Son not having 'beeffiirec 
particeps fraudis could not have been prejudged by anyID« 
cheat or contrivance of his Father : for the jus queſitunicat 
to him by the Infeftment, ſme fao ſuo, ab eo auferri ne{W 
quit. 4. The Purſuers did innovat their accompts bland 
taking Bond for the ProduQt, and Mesſex had a Diſchar bis 
of all former accompts and trade : fo that at the timgJup 
of the Diſpoſition, he was not their Debitot upon thelfur 
account of any prior Trade ; and the purſuers were noffivi 
more to be conſidered as Merchants, but as commonffir! 
Creditors: And it were a very dangerous conſequencefSor 
ro make Debts that are innovated, retain all the priviiſwi 
ledges that they had ante imnovationem, & per novationen wa 
privy obligatio perimitur. 1. 1. ff. de Novationibus. 5. It calf Re 
be made appear, that Maſon had other Trade, whichfi v1 
would have furniſhed him the price of the Land, and hay 
that he was lofſer by the Purſuers Trade. To whiclf Gil 
it was triplyed, that the common Law did only conkif cau 
der particepes fraudis, in order to another effe&, viz. iff cor 
the Alienation was ex cauſs oneroſa, then the Alienationf alit 
could not have been reduced ; unleſs the receiver had ſan 
been particeps ſrardis ; but where it is ex cauſa mers lu4 thi 
erativa, , aSinthis eaſe fraus in eventu was (utficient] gre 
Andeven here the Diſpoſition being made by the Fa + 
ther to his own Son who was in familia, the Son was it 
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eioþ ill coidition, as if he. bad. been plreiczps, Frudic © no# 
ponfcould. he plead the ſame benefir as a.ſtranger,contratting 
oſeÞmng fee. Upon which debate, the Lords did reduce the 
hatEifpoſition, .as hejng made to the Son, by the Father 
- beftwho was a Merchan . during his publick Trade, and 
neyFCorreſpondence, Wheh Diſpoſition 'could have ,no 9- 
onsrher rational deſigns, but ro cheat Credirors, the Father 
Eiefnot having ſo much as reſerved himſelf a Liferent, or 
; ifflpower to, redeem. Bur ſince the' Lords declared that 
d ilffthis Deciſion proceeded upon all ing a! og joyntly, 
inde can hardly be extended to other cales. And I find 
Midfthat this publick intereſt and advantage of Trade and 
Commerce, has been ſuſtained to, reduce deeds .done ro 
the prejudice thereof : but yet not upon this Att, and 
Statute, but upon the general Ground of fraud, infer- 
Hred by moſt pregnant qualifications; as 1s clear. by the 
EDccifion berwixrt Pot and. Pollock. 12.-Feb. 1669. The 
caſe whereof was this, John Pelock being Debitor to his 
Wife ofa ſecond Marriage, for her liferent-proviſion. 
; byſand_ to others ro whom he owed money, they appriſed 
rggbis Eſtate, and afligned their Rights ro Por, who there- 
upen intents Reduttion of a Bond gra Egby the De- 
fun& to James Mat his Son of the rf arriage, for 


hve chouſand Merks. The reaſons of ReduCtion were, 
firſt, chat this Bond was granted by aFarher to his own 
Son, withour an onerotis Cauſe. To which it was an- 
{wered, that they not being Creditors when this Bond 
nem was granted, thiis A& of parliament allowed them no 
canff ReduRion of ir, for this AQ is only conceived 1n fa- 
ich} vours of priox Creditors, and fince his Father might 
anlf have gifred away, his Eſtate to a ſtranger, and eyen that 
cl Gift could nor be'quartelled by poſterior eoreg cnt: 
nll cauſe they had not then intereſt, and fo their inter 
. 1} could nar ; ſaid to be prejudged, there was no ſpeci- 
-jonf aliry as ro him; why he might not be capable. of the 
hed ſame [Donation ; And whereas .it was alledged, that 
ls4 this would ruine Commerce, becauſe a Father might 
prone ſuch a Right, and thereafter keep. it latent, 
© his Credigors with ——_ he "traded, who could 
|; not 


* 


_— 
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not know the condition of the Defunt. To this it wz 
anſwered, that the A& 1621. introduced no ſuch ſpe 
ciality in favours of Trade, but __ the contrair, ſu 
Diſpoſitions - when made by Merchants, . were leſs pre 
ſumable to be done in defraud of Creditors, than whe 
made by ſuch as had no Trade, nor Commerce; becar 
Traders might grant Bond to their Children in expe& 
tion of what they might gain,and when they fell ther 
after inſolvent, that might be imputed to their loſle | 
Sea, or Trade, and not to the Donation in favours 
children. Upon which Debate, the Lords repelled tl 
Reaſon founded upon the At 1621. The 2. Reaſon v 
that this Bond was reduceable ex capite doli, as grante 
-by colluſion betwixt Father,and Son, in necem Creditorunſi 
and to defraud their juſt intereſt: which dole,and fra 
'Was inferred from theſe circumſtanees. 1. That 
Son being fotis familiat, and provided, it could not | 
granted for any onerous cauſe. 2. The Bond was ke 
HJatent till the Father dyed. 3. It did bear no Ann 
rent,& the Term of payment was delayed till afrer th; 
Fathers death.4.Their Debts were all contraftedimmed$; 
atly after the granting of this Bond;ſo tht it appear 

t clearly, that he had deſigned to exhauſt his Eflite | 
this Bond in favours of his Son, and then to contr 
Debt freely, and to apply their Money tothe paymen 
of this Bond. Upon which Qualifications of Fraud,tiitk,; 
Lords reduced the Bond. The third Reaſon was, ' th 
this Bond granted by a Father to a Son, was but a yh 
tim or portion natural, in the conſtruftion of Law, a 
therefore was revokable by the Father, and conſequent 

. By his Creditors ; and /egitims did only affe& the D 

| inks free Gear; which Reaſon was alfo juſtly repellaſ 

-for this being a Bond granted to a Son, who was fi 

_ Familiat, and being delivered to himſelf, was found nd 

.to be of the nature of a Legitim, Firſt, becauſe it d 

- Not bear to be in ſatisfaftion of his porston nathral. An 
ſecondly, becauſe it was an ordinary Bond, and del 

' vered inthe ordinary way. 

I find likewiſe a ſecond caſe, decided in fayours o 
CI 
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"4 ſterior Creditors 28. Nov- 1679, Cathcart contra Glaſe 
4 wherein Cathcart having raiſed a ReduQiion of a- Diſpo= 
fition made by Glaſs to his Brother in Law, it was al> 
q ledged that the Diſpoſition was prior to any Decreet ob» 
J tained at the inſtance of Cathcart, by which Decreet on- 

ly he became Creditor * To which it was replyed what 
though the Decreet was poſterior to the Diſpoſition, yet 
yche Debr and Proceſs thereupon was prior. 2. The 
Brother in Law was part'ceps fraudis in fo far as one of 
the Brothers in Law being but a Shoe-maker, had Jlate« 
Ty taken up a Trade of bringing over Seeds from Hol. 
and, and having ſold rotten Seeds to this Purſuer; for 
Swhich the Proceſs was raiſed, he to defraud theſe whom 
he thould cheatby thisCommetrce made this Diſpoſition 
o his brother in Law. The Lords, upon this Debate, 
Sound the Reaſon of ReduCtion, thus qualified, relevant; 
Fiz. that either the Bargain for the Seeds was prior to 
Fhe Diſpoſition, or that the Diſpoſition it ſelf, tho' po- 
Merior, was granted toa Brother in Law anime fraudandi, 
Sid to the behove of the Granter, bur this they found 
Dnly probable ſcripto vel juramento partis,or by ſuch preg- 
AUFant Preſumptions and Evidences, as might neceſfarly 
fer that there was a Fraud. 
There was a Third Caſe decided 4th. Decemb. 1673. 
"Wherein the Lords reduced a Diſpoſition granted by 
» Med of Daldilling to his Son, even at the inſtance of po- 
tMerior Creditors, in reſpe& that the RIgat was baſe,and 
!'FFhat the Farher continued till in poſſeſſion, and ated 
UuStill as abſolute Fiar,and that the Regiſters of that Shire 
Prere carried out of the Countrey, ff that they neither 
ould, nor were obliged to know the Sons Inteftment. 
Find that, albeit it was alledged for the Son, that as 
Fraud never ought to be preſumed,ſo there is no ground 
For preſuming it here, ſince this Infefrment ought to 
de imputed to another Cauſe, than a deſign to defraud 
USreditors, viz. to a prior Contraft of Marriage; where- 
delfn his Father having gotten a great Portion with his 
. Mother, was therefore obliged ro Infeft him in his 
+ $4nds, and this being the — way taken to ſecure 
| 2 
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antient Families agaiaſt Prodigal Sons : And it being 
the ordinary Remedy taken by provident men, when 
they give great Portions with their Ong Ners - It were 
TOR in erous to reduce ſuch Diſpokitions at the in- 
ſtance of poſterior Creditors ; in whoſe favours nothing 
was provided, by the Att of Parliament, and the So 
Infefrment being regiſtrat did likewiſe take off all pres 
ſnpriths of Fraud. And though the Rogen were 
tiken away, that could not prejudge the Defender, oz 

be a ground of Reduftion here, no more, than ir could 
defend him againſt a Reduftion ex capireinhibitionts, or 
interdifttonis, for the Uſer doing omne quod inſe eſt, and 
following the faith of publick Regiſters, cannor be pre- 
judged by an Accident, to which he had no Acceſſion, 
And there was as good Reafon for reducing InterdiQtions 
af the inſtance of poſterior Creditors, as for reducin 
{ſuch baſe Infefrments : the not allowing of which a 
{ſtill force Sons thereafter to be at the great Expenſe and 
Trouble of publick Infeftments, and even theſe pub. 
lick Infeftments, were lyable to the ſame Reaſon of Re. 
duion, ſince lawful Creditors were in both caſes pre- 
judged ; and a Son preferred to them. And tho Equiry 
ſhould be conſidered, where there is no Law; yet where 
there is an expreſs Statute, in which many caſes are 
confidered, hav” omiſſus habetur pro orhiſſo. It was here 
obſervable, that the. Contratt of Marriage did not bind 
the Farther to infeft the Son in theſe Lands, bur that 
hereby theEſtate was only provided to theHeirs of Mar« 
Tiige, fo that the Son behoved ro have been ſerved 
Heir, and ſo would have been Iyable to the Fathers 
Debt, if this new Infeftment which was here quarrel- 
led, had not interveened. 

Nor only Deeds done to the prejudice of prior Credi- 
tors are reduceable, but even -Deeds done doleſe to the 
prejudice of ſuch as became Creditors, at the ſame time 
with the Deed done, are reduceable, As for inſtance, 
one brother grants a Bond to another, upon deſign to. 
let the Friends of her whom. he is ſuiting in Marriage, 
ſee that he has an Eſtate, and immediatly after the Con- 


tra 
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traſt, or about that fame time, grants a Diſcharge tq 

his Brother, ky, or 6 the- womans Friends to 
ive him a great 'Tocher in Contemplation. of that 

Fallacious Bond : This Diſcharge is reduceable, as gi- 

ven fraudulently to the prejudice of the Woman' who 


I gave the Tocher- And who is Creditrix by that Con- 


trat, without reſpe& to +7 4 or poſteriority of the 
Debt. As was found in the caſe Henderſon againſt Hers 
derſon ; and Donald Feller being provided by his Father, 
in his Contra&t of Marriage ; to-the-Conjun&-fee with 
his Wife, ofa Tenement of Land, the Fee whereof was 
provided to the Children of the Marriage, and the Fa- 
ther having fraudulently taken a Tack from the Son at 
the ſame time ; the Lords reduced the ſaid Tack, as 
done on defraud of the ſaid Contra&, & conrra fidem ta- 
bularum nuptialium. As 1f this had been otherwite decid- 
ed, all poor Women might eaſily be cheated, and. Con- 
tracts of Marriage, which are the Obligations moſt pri- 
viledged by Law, would become ineffectual and might 
eaſily be evacuated: And fo favourable are iuch Obliga- 
tions in Contras of Marriage that vlencorſs having 
provided his Sons by ſeveral Bonds of Proviſion, and ha- 
ving thereafrer- diſponed his Eſtare to his Sorr in his 
Contra& of Marriage, the Son having got a good To- 
cher in Cohtemplation of his Eſtate ; rhe Lords did find 
that the Sons Fee could not be reduceable by, nor 
affefted with thoſe Proviſions, ſince they were but Ja- 
tent Rights, which neither the Son, nor they who con- 
trated with him were obliged to know. 
The Preſumptions from which Lawyers conclude a 
deſign of cheating future Creditors, are thoſe. 1. If 
the Debitor diſpone all his Eſtate, afignatio omnium bono-= 
rum, eſpecially if he referve not his own Liferent, as in 
Maſons caſe, for it is preſumed, that no man would de- 
nude himfelf of all Means ef ſubfiſtance without ſome 
malicious deſign, and if the Diſpoſition be made with- 
ont* an onerous Cauſe. 1. omnes $. Lucius fe de his que in 
fraud: or for a leſs Price, than the thing diſponed Was 
truly worth; Srach quart. de decofF. part 3. num. 27, bur 
SIA i ir ba * ſince 
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NTiice licet contrahentibus in —— wel wenditions ſe invit 
Cem decipere, it ſeems that this Extenſion ſhould not 
hold, except where the thing diſponed is much under 
rated. 2. If the Diſponer be Bankrupt, or a cheat, o 
deplorate vite. Strach num. 23. 3. If he borrowed immeF. 
diatly after the Diſpoſition. 4. If he borrowed ſecretly 
and deſired to conceal his condition, as in Maſons calc 
And 14. Decemb. 1691. Duff. contra Culloddin. this Quas 
lification of Fraud, was ſuſtained ro reduce a Righr made 
by one Brother to another. viz« That the Brother in 
whoſe favours the Right was granted, deſired the Re 
ſignation and Infefrment thereupon ſhould be kept ſe 
crer, and thereafter ſuffered his. Brother to continue in 
poſſeſſion. 5. If he borrowed Sums far above his For 
tune: and upon this laſt Preſumption, a Merchant inf 
Paris was executed, having borrowed vaſt Sums, with 
which he broke next morning after they were borrow- 


ed. 
To any Conjun## or Confident Perſon. |the 


T He Reaſon why the AQ ſuſpedts ſuch, and is moreſ}** 
unfavourable in the caſe of Diſpoſitions, & Rights Jan 
made to conjun& and confident Perſons ; is, be: and 

cauſe theſe have eaſier occaſions of making, and are wh 
more prone to make ſuch Rights than any elſe. Forſ 29 
what Strangers would cheat Creditors for one another? 29 
and though a Debitor will be defireous to prefer his} © 
Creditors to Strangers; yet he will be ready to preferſj * 
his Friends to his Creditors. Which reaſon ' hank to be} © 
inſinuat by that excellent Law, 1, 27, C. de donat. Dats 1s 
jam pridem lege conſtituimiis, ut donationes interyeniente attts 
rum teſtificatione confi iantur, quod vel maxime Inter neceſſari- ſo 
8s, coujunttaſq; perſonas convenit cuftodiri; fs quidem Clan- ( 
aeftin's ac domeſticis fraudibus, facile quidvuis pro negotii oppor- V 
tunitate confingi petefl, wel id quod were geſtum eff abolert, 
And the DoQtors have receaved as a Brocard, . that con- G 
JunfFus preſumitur ſcire fafia conjunfti. 1. offavi. 1. fo unde} 3* 
£9n4ts ; and therefore pr eſuanitar alienatio in fraudem fats = 
quanaly 


Jjande fat eft donatio omnium bonorum wel conjunts perſes 
e, Bart. ad l. poft contraftum ff. de donat. num. 23. Our. 
ws has not fully determined who are repute conjuatt 
nerfons, ſince this opens a Door to arbitraryneſs. in 
nel udges ; it had been fit the Law had obviated by a ſpe- 
-1y £141 Definition, quoad this Poynt the Power of Judges, 
as well as the fraudulent conveyances of Creditors. But . 
, certainly Father and Son, and all degrees aſcendent and 
def{eſcendent are repute conjunft, And becauſe theſeare 
infehe moſt near Relations, therefore Diſpoſitions made to 
2 hem, arenot only reduceable by this Statute ; but ſuch 
 $Diſpoſitions, when made to ſuch as might have been 
Heirs, make tic Receiver, Succeflor titulo lucrativo poſt 
yr ontrattum debitum,Which paſſive Title was not extended 
ia{gainſt a Brother, tho' the Diſponer was ſo old that he 
th<uuld not expe ſucceſſion, whereby hisBrothcr mightbe 
excluded,nor was the Preſumption of Fraud ſo ſtrong a- 
mongſt Collaterals, as to infer ſo odious a patlive Title, 
bur reſerved Attion upon this Att, 1621. in iwa far as 
the Cauſe was not onerous, 17,Dec. 1672. Spencerfield con- 
tra Kilbrakmont. 2. Brother and Brother are repute con» 
jun& Perſons. And Uncle and Nevoy as was tound 13. 
Jan. 1678. Kinloch of Gourdie contra Blair. And Aunt 
and Neice, 15. Fuly 1675. Alexander contra Lundte ; but: 
whether this ſhould be extended to Couſin Germans 1s 
more debateable, for there is no Deciſion betwixt ſo re- 
mote Relations, and it were hard to oblige ſuch Rela- 
tions, to prove an onerous Cauſe otherwiſe than by the 
narrative. And the annulling of a, Right unleſs the 0- 
nerous Cauſe be proven, being a paft of this Law,which 
iS both Penal and CorreQorie, it wete hard to extend it ; 
bur yer on the other hand Couſin Germans are reputed 
ſofar ConjunC& Perſons in other caſes that they cannot 
be Witneſſes for one another. 2. The Att of Parhament 
ſpeaks of defrauding Creditors in favours. of Children, 
inſmen and Allays, nor can it be denyed but Coufin 
Germans are eſteemed conjunQts by the common Law. 
3- Thedanger of annulling ſuch Deedsand Rights being 


ealily obviated by keeping up the Documents whereby 
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the onerous Cauſe can be pibv , it is much more.juſt 
and Evriventent that To" fiear Relations hold be pur to 
this trouble, thin Thar Strangers ſhon'd bs expoſed to be' 
defrauded ' by Contrivanices amiongt' thoſe who "are {fo 
nearly related: But whether this {hkould'be extended to 
' theſamedegrees in affinity;as inConſanguinity, has oftenbeen 
contraverted;” and if is certain, that ih other Statures,' 
non 'demn eſt jus affnitatts,- ac conſanguinitatis, And thus the 
Statute forbidding Father, Son, or Brother, 'to judge in' 
Aﬀtions of their correl4#i1, is not exterided ſo as ro prohi- 
bir Fathers, Brothers, or Sons in Law, tojudge inſuch 
caſes; as was found in Mores caſe againT Grubbir But' 
yet a Siſter in' Law was found to bea conjun& Perſon, 5. 
July 1673. Hom contra Smith. * And a Brother in Law 
was repute 'a conjun@ Perſon in the ReduQion againſt 
Major B'ggar at Waughaps inſtance. And'Sneidrumne hot tit, 
p7%.' 1209 tellsus, © that inter affines & conjunttas perſonas 
fatudes preſumuntur. And ſince men will do as much for' 
cheir Allies, as for their blood Friends, eſpecially'for 
Siſters, or Brothers in Liw; and that'the Law upon that 
ſame reaſon repells them from! being Witneffes': -Tt 
ſeems moſt reaſonable that they ſhould be repute con- 
jun} Perſons. And: it is fir imtiginable why the Law, 
w is jexlous that an Aſſye' or: finer may perjure 
themſelves for another, ſhould: not be'much rather un- 
willing to affiſt them in ſuch conveyahices as theſe to the 
prejudice of. their Creditors, ' where the Cheat is eaſier, 
and lefs dangerous. M09 WP! wayne) 120. SICUAY 
* Bur whether a Baſtard be ſuch a conjun& Perſon, as 
that a Diſpoſition made to him by his Father is reduce- 
able; may be doubted: for upon the one part, a Ba- 
ſtard patre'n demonſtrare nequit, and he who is'of no blood, 
cannor be cohfun& upon the account of Blood * And yet 
up-n the” other part, a Baſtard is known to have much 
narural affeCtion, and ſo may be preſumed a perſon wil- 
ling to convey ſuch Frauds: andupon this account; the 
Law reje&ts him frombeing Witneſ#in favours of his na- 
raral Father, Morfi! forgnl. 273. Anda Baſtard with us 
is only receaveable "cu wore, And the Law” hath allow. 
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ed him Attion againſt his Father for Aliment. And 
though rhe Law will allow him no advantage by his 
Birth ; yet irſhould not capacitate him'to cheat others: 
And I think-this DiſtinQtion more reaſonable than ro 
fay with Paleot : that Baſtards are not conjun&upon 
the Father-ſide, buton rhe Mother-ſille. cap. 60. de wo- 


'} this, or to ſay with Alex. Con, 60. that theſe are to be 


accounted conjunR, - in ſo far as concerns Marriage ori- 


ly, ſo that a Baſtard Brother canfiot marry his Baſtard 


'| Siſter ; for certainly, though theſe be cot conjun@'in 


ſtrict Law, ſunt conjunfis ſmiles. Felin. ad cap; per tuai de 


Who is underſtood to be 2 confident, ſeems more 
difficulr, and ir would ſeem that an ordinary FaQtor, 


FT or a Domeſtick Servant muſt be ſaid to be confident 


Perſons, and an ordinaty Agent was found to be ſucha 
confident Perſon, Jupe 1672. Moubra againſt Spence, and 
Inmmela ad þ. t. leg. pot contratum affirmy that amicus, mag- 
na amicitia conjuxfus, is lyable to this Preſumption, and 
the Law judges ſtill of him as of conjunFur ſauguine, and 
Friendſhip is ofrimes warmer than Blood. 
Diſpoſitions likewiſe omnium _bonerum, are reduceable; 
though not made to confident Perſons, bur to a meer 
Stranger * except the Diſpoſition be made for. an one- 
rous Cauſe, for the Law prefumes as I obſerved former- 
ly, that ir is made to prejudge Creditors: and it were 
urireaſonable that a meer Gift ſhould. be. preferred.to 
poor Creditors, this was found the 18. Nav. : 1669 Hen- 
derſon contra «nderſem. Albeit it was there. alledged, 
that 'this AR declares ſuch Deeds only reduceable, as 
are'made in favours of conjun& and confidear Perſons, 
for though this Statute make rhat' a Prefumption of 
Fraud yer it excludes not other Preſumprions, ſuchas 
were in this caſe, viz. that it was: afiqzatio ommigm-be- 
norum, and that it bears to be granted for a Cauſe falfly 
narrated,viz.for theSum/of rworhouland Merks, wherein 
Anderſon was Caurtivner for Hewat-che common Debitor; 
whereas it was offered ro be. provers by Diſcharges grant- 
ed by the Credicor. to Howar-himſelk, that rhe _—_ 
| e 
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eſt part of this Sum was payed before the Diſpoſition, * 
Since this clauſe of the Statute Annuls Deeds only 
done to confident or conjunt Perſons, it would feem,J,,, 
that ſuch Rights when made to others whoare not coneſp 
jun&, nor confident, are not reduceable, and yet 4s Det 
Praxi, all Rights made to any perſons whatſoever, with- 
out an onerous or neceſſary Cauſe, are reduceable by 
this Statute, and our Law conſiders the difference be- 
twixt conjun&, or confident Perſons and others ; onl 
in reference to the way of Probation, ſo that theſe mu 
prove an onerous Cauſe whereas others need not ; This 
thews how myſteriouſly our Statutes are conceived. 


. ——_— —_ 
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Withont true juSt and neceflary Cauſes, &c. 


Ly oxeroſus.is when any thing is diſpon'd with the 
Burden ofdoing or paying ſomewhat ; titulus lucra- 
tivus, iS when the Deed is meerly gratuitous, and pro- 
ceeds from meer favour. 

The Civil Law obſerved twoRules,in the difference be- 
twixt an onerous & lucrative cauſe,quead this aftion.the 
firſt was, that this Aftion was competent, even againſt 
theſe who had received ſuch Rights for onerous Cauſes, 
when both the Giver and Receiver were guilty 0 
Fraud, if they were partakers of the Fraud, /. ait pre- 
zor f. h.t. And in that caſe the thing alienated was 
recalled without reſtoring the Price. The ſecond Rule 
was, that he who had received ſuch a Right, ex cauſs 
Ilurativa, was lyable to reſtore, though he was not ac- 
—__- the fraudulent Conveyance. 7. quod autem F. 
21. jj* £coa. 

. Our Law likewiſe conſiders two caſes, one is, if the 
Creditor had done no Diligence; and then Rights made} on; 
to their prejudice are only reduceable if they be made} of 
to confident Perſons without an onerous Cauſe : ”—_ Co 
""y OTACT 


other if the Reducer has as a Creditor done Diligence, 
and then the Rights done to his prejudice are reduce- 
able, whether they be made ex titulo oneroſo, or Incrative. 
For by the laſt part ofthe AR, it is declared that the 
Debiror cannot prefer one Creditor to another, to the 
prejudice of any ſuch Diligences. 

How far Children are Creditots to their Father, and 
may upon this Statute reduce Deeds done by their Fa- 
ther in favours of other Children after their Proviſions, 
may be dubious in many caſes, of which I ſhall oaly 
name a very few. Thefirſt is, a Father by his Con- 
trac of Marriage with the firſt Wife, provides the 
Children of the firſt Marriage to ten thouſand pounds, 
and by the Contrat with the ſecond Wile provides 
them to twenty thouſand Mzrks, and by a Contrat 


with a third Wife provides the Children of that Mar- 


riage to ten thouſand Merks. The queſtion riſes, whe- 
ther the Children of the firſt Marriage can reduce the 
Contra& of the ſecond Marriage, quead the Proviſions 
therein made: as made in prejudice of them who be- 
came lawful Creditors by the firſt Contrat; or if the 
Children of the ſecond Marriage, may not do the ſame 
to the Children of the third Marriage; And I conceive 
that if the Proviſions be made to the Heirs of the 
Marriage,and if they enterHeirs,they cannot reduce,be- 
cauſe tenentur preſiare. But if the Contra bear Chil. 
drenof the Marriage, ſome think that they may aſſign 
their Portions, and the Aſſigney may reduce theſe Pro- 
viſions made in the ſecond Marriage. And juſt fo the 
Children of the ſecond Marriage, may reduce the Pro- 
vilions made to the Children of the third Marriage : 
Bur I think, that either the Children of the firſt Marri- 
age are infefr, and then certainly, the Father cannot 
prejudge them by poſterior perſonal Proviſions, or elſe 
where neither are infeft, 1 conceive, that if there be an 
onerous Cauſe, ſuch as a Tocher payed by the Contralts 
of the ſecond, or third Marriages, and thea alſo the 
Contrats cannot be reduced upon this A” : 

or 


44 ) 


For theſe Contralts are not made to defraugher 
Creditors, fimce they are made for an onerougt 1 
Cauſe. Yea though there be no Tocher, yet even rh@nd 
Aarriage is an onerous-cauſe ; for who would marry ifher 
there were no Proviſion, andthe deſign here, was nogran 
to on true Creditors. ave 

he other caſe is, a man in his firſt Contra& projhat 
vides his Land, and ten thouſand. Merks to the Heir ofthi 
the firſt Marriage, andin the Contra&t-with his ſecongefr 
Wife, he provides the Children of that Marriage, to thgor 1 
onqueſt rhatſhall be made during that Marriage; Thetm 
| 10n 15, whether the Son of the firſt Marriage willo t| 
be Creditor to the: Father for ten thouſand Merks, evene 1 
he be ſerved Heir to his Father : For thoughhar 
here. it ſeems, that confuſfone rollitur obligatio, the Son- offher 
the firſt Marriage being both Debitor and Creditor : Yegts, 
Cnoqueſtis ſtill underſtood to be ilud quod ſupereſt deduttfue 
ere alims* And therefore the Children of the ſecondiiſi 
Marriage, can have no Right but with the burden offire: 
theſe ten thouſand Merks. Amnd in caſe of Scot of- Bawikdgni 
contra. Binning; The Lords found that the Heir mighteal 
reduce the Provifions made to the Wife, and Bairns, ofthe: 
the ſecond Marriage, in ſo far as concerned, the tenſatr 
thouſand merks provided to the -Heir of the firſt marſhe: 
riage: but thismay be. doubted ; for firſt it may be alJuſ 
d.that there was no Debr, ſince the Purſuer was F: 
the Debitor himſelf. Burt ſecondly if the money withino! 
whiclr the Land was bought, was conqueſt alſo in the 
fecond-W ites time, it ſeems againſt Law and Reaſonfha 
that this ſhould nor be called conqueſt quoad an Heir oÞoc 
another marriage, c#i nihil deeſt, though if the moneyÞai 
had been. conqueſt. in the firſt marriage, it might beVit 
More. properly: called As alien. * ho 
- Acthird cale is this, a Father obliged himſelf in higif 
Contra& of marriage with his firft Wife, to provide thevit 
, Bains of the marriage,. to eight thouſand Pounds : butpid 
before his:death: he provides one of the three-Bairns tore 
the whole.eiglt.. The queſtion. proponed--was, wh e 
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raudher the other two Daughters. might ratſe a Rednftion, 
rougf the Diſpoſition made to their- Siſter upon this AR. 
th@nd for theſe Siſters it mighr be urged, that. rhe Fa-- 
y ifher became Debitor to them pro rats, even as if he had) 
nc red ne - ſix menfor a _ each - m—_ 
ave had Right to a proportional part of it; . at leaſd,. 
projhat each Child became Creditor to him, and ſo ſomes 
r ofhing was due to each of them. and conſequently he. 
ongefrauded them by his diſponing all to.:any one :- - but. 
thqor the other Siſter, ro whom the Diſpoſition was made, 
[het might be alledged that rhe Father was;Debicor wp 4 
willo the. Baitns of that marriage, ##nquam ſtirpi. Armd {o. 
verſe ſatisfied his Obligation by diſponing his Lands worth. 
ughhar Sunvto any one of them, bur was not Debitor unto, 
+ offhem in capita. 2. The deſign of the Parties. Contra&- 
Yegrs, in ſuch caſes, is only to ſecure the Sum to.the .H- 
lufue of that marriage, without conſideration of any: Dis 
ondiſion ; for this Proviſion is made to ſecure agaunſtChil. 
1 offiren of other marriages ; bur not to leruſs one Chijd 
to be 


vilggainſt another, and:there may be ſome re ' 
ghffcalous of the Father in the one caſe, but not m the 0+4 
;, olffher. 3. This Reſtriion wete contrair to the Fathers 


terutris potetas, and the Law is never jealous of. the Fa 
1arFhers AﬀeStion, but. preſumes that his Gow be- 
0 


 alJuſt, and what Judge ſhould þe juſter to, Children.than; 
was Father. 4. It were againſt the Intereſt of .the Come. 
ithInon-wealth to reſtrain, or take away the Fathers. power” 
thi Diſtribution in ſuch cafes, whieh is the. great. Curb, 
ſonfhat the Father has upon. his Children, for taking them. 
r offood Children, or good Citizens, and were. it not a- 
zainſt Reaſon, that if the two Siſters had been very 
- bQVitious, and the third moſt Virtous, that the Father 
hould: have been: fo bound up, that he could. not gras 
hififie the one, or that he behoved to rorige. he other”, 
thevith money to ſervetheir Luſts. 5. Ir is ordinar to pro- 
buthide expreſly, that the, money ſo provided to the Chil -p 
5 toflren ſhould be divided as the- Father pleafed,. and the . 
heFaw uſes to decide generzl caſes according to what -is” 
herprdinarly paCtioned ; preſuming that £0 be the 7a6ir will 


or 
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of the Parties, which is ordinarly the expreſs Will off 


other Parties. Likeas, if it had been contraverted 4 
monegſt the Parties at the time when the ContraQt was ro: 
be ſubſcribed, who ſhould have had the power of Div th 
fion ? certainly, it had been allowed to the Fathe fu 
To which laſt T incline, excepr it could be alledged thaſ®3 
all were equally deſerving, and that the Father, or Chil th 
dren preferred, had uſed indire& means in preferrin Br 
one to the reſt. For though there be to querels tefta[*” 
ments inofficieſs with us, yet there may be ſome place perj 
haps, for the Judge to interpoſe in ſuch caſes. I find!!! 
by the opinion of the Doctors, a Father diſponing tq? 
one Child a neceffary Portion, is not ſaic. to defraud thq<<] 
reſt of the Children, to whom he diſponed formerly429 
nam hoc potius tribuendum :pictati quam fraudi, And it 1 
clear, that for this Reaſon, Libertus in fraudem patroni Ch 
filie detem conftituere poterat, 1. 1... ſed ff 10. ff. ſi quidim, 
fraud. patre, but is not ſo with us in all caſes, as it hag" 
been formerly obſerved. 
It has been likewiſe debated, whether proviſions b wh 
Parentsto their Children; in their Contra of Marr! 
age, be ſuch onerous Cauſes as may defend the Child- 
ren againſt ReduQtions upon this AQ, at the inſtance of 
Creditors, who crave Diſpoſitions made to them in ſa{-*® 
tisfaion of theſe obligations tobe .reduced. - For upon the 
tho one part,it ſeems, that ſince they are Creditors whd bet 
may purſue, and diſtreſs their Father, therefore thei 
Father may diſpone his Eſtate, and this is both a ne- Fa 
cefſa cn a prior Debt, and ſo falls not under the AQ ma 
Which declares only ſuch Rights reduceable, as are 
granted without true juſt, and neceſſary Cauſes. And 4 ! 
Proviſions of Children by ContraQts of Marriage are the þ 


- Ordinary allowable remedies granted to ſuch as paying]** 


Tochers with their Daughters,or providing their Sons, 

defire to ſee their Grand Children thus ſecured- ButP'? 

upon the other hand, it ſeems very hard that ſuch la-J<*" 

tent deeds' as Contrafts of marriage, which CreditorsÞ'*" 

cannot know ſhould be ſuſtained as onerous Cauſes 'to ng 

ſeclude them ; and that the Debitors own Coy y 
0 


SO . 
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1 of ſhould be preferred to Creditors. And as there can be 
4 21n0 debate as to this point, where the Proviſions © are 
ic e\made in favours of the Heirs of the Marriage, becauſe 
J;yithere the Heirs muſt repreſent tte granter, and ſomuſt 
-hedfulfill his deed, ſo where the Proviſion is made to the 
thalBairns of the Marriage, yet Creditors were preferred to 
þijithem in'the caſe of Bannerman of Elfick contra Hayſtous. 
ing But upon the 3. July 1673. in an Aﬀtion, Gordon contra 
eſta Frazer : The Lords found, that a Right to Moveables 
perJimade by the Father to his Children ; was reduceable at 
findthe inſtance of poſterior Creditors, though it was made 
p te in ſatisfa&ion of the Mothers Contra@ of Marriage,ex- 
thdcept the Children would alledge that the Father was 
rlyJ2otBankrupr,bur had an ſufficient Eftate to pay thePur- 
:t jg {uers, for they thought it much more reaſonable,that the 
-o:;4 Children ſhould loſe by their Father,than the Creditors. 
14 And yet if the Father was a notorious Bankrupt and 
hadin Priſon for Debt, an Afſignation granted by him for 
payment of his Daughters Portion who was married 
 by[when he was in that Condition, was not ſuſtained as a 
ſufficient onerous Cauſe, tho it was alledged that it was 
14.Mmadead ſuſtinenda oners matrimonii in favours of a daugh- 
- ,Aterwho had been provided to2 5000.merks,byher mothers 
ſa Contract of marriage, 23.Mv. 1680, Woed.contra Refd,: & 
ponſ*heſame concluſionwould hold tho ſhe had been married 
rho before the Father was notorious Bankru t, albeit the 
\e;:l Decifion bearsthat Reid having married her when” the 
ne. {Fatherwas in under condition, he was underſtood to have 
A glmarried her cum periculo of the Fathers Debts. 
are It has been contraverted, whether a Right made b 
nd» Father to his Son in'Law for a Tocher,be reduceable 
theffty an anterior Creditor, and if this be allowed in all 
ng caſes, men may eaſily prefer their Children to their 
ns creditors ; and it would appeas,that at leaſt the Right 
$10 made, ſhould only be eſteemed onerous in quantum it 
1a. J<xtends to ſuch a value, as may be a ſuitable- Tocher, 
reffor ſuch a mans Daughter, or elfe it ſhould be reput 
dnerous, in ſo far as may anſwer to the joynture given 
enl?y the Husband, or te the aliment thas he is _—_ 


ud 
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to beltov infdn fer ante mairimoni, though, he beb T 
Gontraft obl: ed to_no Joynture,nor hath any Joynrun iheB 
to give ks, & ita avs eſt titulys oner”ſus, ex parte, mari 
_ datir pro oneribitg” mMarrj ;monil ſuſtinendis. | pro onerit Jing 
ge jur. dot: ſede ex parte uxoris des eff titulus Iutcativiiching 
qni  diberss He. x rIt4 {ar woe I, fin. C. ae dotls 1 uTsp 8 a7 vift 
pea #T:P\e[þ3 T1 SaiuTor $loxe Weoind 11170741, Ba hin; 
ck, 1. 25. $ 1- hoc. tit. And upon the other hand, _ 
ynture to they wife i is t1t4lus oneroſus, 1D iwa far as it jFrou! 
Fable to the Husbands Eſtate, as was folind Nove Hy 
26, 1665. War contra Ruſſe: Bur if the Husband thouldis ? 
di Ky all his opulent Eftare to his Wife as aJoynrurgſncli 
nk it.mighr be reduced to a third, ar the inſtancſome 
pl ya Grdrors both becauſe a: Tierce is the proviſiÞeat 
| on, that the Law allows a Wife re there be no proviſi Tea 
| on ;.. andſo is the legal quota, And becauſe Ws 1 7AS 
|, made by 2 man upon Death-bed to the prejudice of hifvere 
' Hei, 1s reſtrifted | to a Tierce ; bur if the Contratt beagulaz 
Land ro'be diſponed to the Son in Law for Lovtelle 
ek Favour, . that rrative proves titulum lucratlvum,t @neri 
yeally no other "Toch her was beſtowed ; and though hero 
oJyare Was g1Ven, as was found berwixt Grahame ano be 
. it be 
ow far 2 Wiki alas Creditrix by. hex Contra&t of Marſn, 
þ and may. reduce Poſterior deeds as done .in - deſprov 
, rigs of 1 It 1$ Ave in many Caſes, as to Heritage whe 
bu uf qheſe fall not properly WE A&, but, undewith 
952 fe a 7a. 5. as.to the Husband uſer 


L bin Hat Lf _— one caſe, viz. Campbaſand 
FLTR bel, Docs $674: which was this ;, Ca9ſſthe \ 
oncratt, of Karriage provided | his Wife wfby a 


eee the Novebte thar ſhould pertain to him aſt, b 
many oft Ma a Incl before his Neath, he diſpone aſcri 
Tan ae Re cables to his Brother ; whereupon 1 hgded 
Sanmhpa of that Djipoſition upon thicont 
ure, 55 hReaſon ofReduthon it was anſwerjand 

ed; that th he fon was.not relevant;for the Reli& wa of th 
Colin y this Contraft, as to what Moycableqpoſit 

vg te the Hugbaad 33 hig death whikh ; wort 
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 bÞypreoule xeTtATiv,o fer ſucceſſonis,but did not hinder 
utſheBrother todiſpone at any time, jn his/:edge ponſtte,upon 
ny part of his Moveables. And asſuch Clauſes provie 
Ming a Wifeto the third of the Moveables,were moſt or- 
usYinary, ſo if this were ſuſtained, the Husband couldnot 
&TÞift to his Brothef, or Relations, any Horſe, or any 
Bathing elſe. To which it was replyed,that iffuch Diſ- 
» $oſitions were ſuſtained, the former, or the like Clauſes 
t 1rould be eluſory, and might eaſily be evacuated ; for 
v4 Husband might diſpone a little before his Death all _. 
uqhis Moveables : this was not decided, Burt the Lords © 
regnclined only to ſuſtain this Diſpoſition, if made for 
come probable Cauſe : but if it had been made upon 
ifDeath-bed, it was reduceable, or if there had been 
iſiÞreat Preſumptions of fraud adduced to clear, that it 

as contrived as a meer cheat againſt the Relict- bur 

hifrere clear, thatif the Donation, was only of one parti- 
eafular thing made 7" leidge pouſtie, it could not be quar- 
»vgelled upon this AQ. It may be doubted, if when the 
'h@nerous Cauſe expreſt, is not true, or if there be no 0- 
bh Herous Cauſe, bur that the Right granted bear expreſly 
nF0 be for love and favour : If in eitherof theſe caſes 

\$t be not lawfull to the granter to aſtruQ his Diſpoſiti= 
arÞn, when quarrelled upon this Statute, by offering to 
deprove, true and real anerous Cauſes,prior to the Debts 
F #hereupon the Reduftion is founded. And firſt, it is 

without all doubt, that if the Right bear no Cauſe, the 
1guſer may condeſcend upon, and offer to prove the true 
IT. - erous Cauſe. 2. I find it decided, that where A 
"the Writ did bear only love, and favour, tho granted 
by a man to his own Wife; ſhe was allowed to aſtru& 
-aÞt, by founding it upon her contraft of Marriage, and 
o aſcribing it to make up the defefts of the Lands, provi- 
agded to her by her ſaid Contra&. Jan#ary 1669. La. Brae 
wugcontra Chiſholm. $3. Where the Diſpoſition did bear love 
eyjand favour, and other onerous Cauſes : The receiver 
vJof the Diſpoſition was admitted to aftru& the Dil- 
leqpoſition, by proving an onerous Cauſe adequat ro the 
vaſworth ofthe Land. In the _ Naper contra Ie. : 
: WhiC 
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which Deciſion may be debated, for why was love ay 
favour inſert, if the cauſe wasadequat, and this was 

reat preſumption of the fraud, eſpecially in a Diſp 
tion by the Father to the Son, for tho utile per in 
ox wvitiarur. And that this might have proceeded 
Fils, yet in ſuſpeQ caſes, where it is known that n 
Tatives are much conſidered, theſe Arguments are | 
weak. 4. Where the Write bears an onerous Caul 
and that the Cauſe can only not be proven. The 
it ſeems reaſonable that the perſon to whom it was gray 
ted, may aſtru&t his Right, by offering to prove th 
there was other ſums juſtly reſting ro him. 5. If}, 
Diſpoſition bear an onerous Cauſe ; but if it be prov 
expreſly, that the cauſe expreſt is not true, but is c 
lumniouſly,and fiftitiouſly expreſt ; I would -concluc 
that the uſer ſhould not be allowed to aſtruCt anoth 
true Cauſe, and that in odium falſi & calumnie : evi 
as if the date of an execution, or other Dibgencs | 
tound to be falſe ; the uſer is not allowed to aſtruCt tl 
ſame, by condeſcending upon another true date, and 
biding ar it. | 


I ithout true 


T*; DoQorsalſo condeſcend upon 2 third kind « 
4 Title; different from both a lucrative, and an on: 
rous Title ; and this they call a mixt Title, 
gthlum mixtum, 1. apud Celſum FS. authoris ff. de exce 
d«li. wid. Jaſon ad 1. nemo poteſt ff. legat : andan inſtand 
of this given in an Alienation made in defraud of Cr: 
ditors, for Jeſſe than the true price. And even int 
caſe ReduQtion is competent for the Creditor prejudgei 
in ſo far as the price received is below the true valut 
and thus, /. Baſil. h. t. #t Teas Tpiyagny Sav5io0v jar dhy © 
AQqTTVOS Torng09pyer, avaTpeToTdATOTIENS! KAY. 
aradivly n Tun. ji in fraudem Creditorum meorum, min 
pretii fund::m yendigers, revecatur qued geſtum eft, etiam 
re 


Ed: | 
\ r:4d:;r0 pretie, bur ſince lcet contrahentibus in emptitne & 
venditione ſe imvicem decipere. and that we ſee prices of 
'} Land very different, every man taking his rink 
3 11t may ſeem ſtrange, why the Law ſhould prejudge 'f6 
far the Buyer in this caſe : and I conceive,that except 
the price be palpably made ſo low; upon deſign to chea 
| Creditors, ( any of the Creditors having offered more 
Dþd of that it is extraordinary low in it felt ; ſuch prices 
ea Cannot be challenged. As if aChalder of Vitual,worth 
";1 truly 3000. Merks, were ſold for two thouſand Merks : 
ej Bur yer I think not that it behoved to be «lire dimidiuns 
oo below the juſt half : for then it might have been re- 
. IJ duced by the Civil Law upon another head, and fo this 
_ j Adtion had been unneceſlary, 7 
Whether if any Debiror buy a hazard ( js#um retis, *-. 
[as Lawyers call it )wvg. ifhe buy a womans Liferent *+ 
I at ſevenyears purchaſe, and diſpone his Land for the 
- oif Price : if the diethe next year, may net I reduce that 
Diſpoſition, as done to the prejudice of me a lawfull ' 
Creditor ; even as a minor might reduce ſuch a Bargain 
if made by his Tutors. To which I conceive it _y 
be anſwered,that it cannot be quarrelled, if itwas made 
in the ordinary way, ind for the ordinary advantage,for 
which a man would have tranſaQted it,it he had no Cre- 
itors, and if no deſign to defraud, can be ſhown : and 


| & here that maxime holds, fraus,& eventum &f conſilium re- 
nd 9eirie : nor are the Leidges put inmsala fde to Contrat 
| | Vith Debitors in ſuch caſes. 

ct 

Inc 

nt VVithout juſt. 

- T is not ſufficient, that the Price or Cauſe be onerous, 
44] 4 bur ir muſt be juſt ; that is to ſay, a Price which 


the Law allows ; as for inſtance, if a man ſhould looſe 
a great Sum at Game, and for payment of it, ſhould 
diſpone his Lands, that Diſpeſition might be quarreled 
as made without 2 juſt Price, becauſe the Law allow 
2 


» 
m_ 


not the payment of what is gained at Game, if it exceedP'©) 
Ioo merks Scots, And ſince the Law would not ſuſtainf* 
AXQtion for it, at the Gainers inſtance againſt the Debi? 
tor who looſed it, much leſs ſhould it ſuſtain a Diſpoſi-Þ*!® 
tion for payment of it againſt the Creditors, and yetP<* 
this may be ſaid to be an onerous Cauſe ; for the Looſerſ-** 
hazared as much of his own, againſt what he gained;Þ" 
and ſo this Game was but the return of his Money : andÞP?Y 
like to emptio jafus retis, And though it may be alled.þ* 
ged, that by the 14. AQ. 23. Par.7a. 6. The Superplus ed 1 
of what is gained at Game above 100 merks, is ordain-Þ* 
ed to be conſigned for the poor of the Pariſh. And ſof/®? 
the Diſpoſition made for payment of it, muſt accreſce toÞ/** 
to them;and 1s ſtill an onerous and neceſſary Debt,quea: Dil 
the looſer, and conſequently is not reduceable at theſ® 
inſtance of his Creditors; yet I conceive that ſuch af** 

Diſpoſition would be reduceable at their inſtance, as not} 9 
made for a juſt Cauſe, ſince it is made for a Cauſe,upon}**©? 
which the Law would not allow Aion. and the Civi-|{©! 
lians number, what is gained at a Game, amongſt lu-J ©?! 
crative Cauſes. Bald. ad Il. i. C. fs. quid in fraud : Patron. ſin 
And generally what is acquired unlawfully,is by them di] 
{aid to be acquired, #itulo lucrative, Jaſon.hic num. 8. and * 
thus Diſpoſitions granted ob turpem cauſam, &c. may be K1! 
ſaid to he reduceable alſo upon this Statute, as granted} 
without a juſt and onerous Cauſe * according to them D 
as is granted without a juſt Cauſe,to ſpeak in the Terms] ? 
of this At. And I think, we ſpeak more properly thanſ ©: 
the Civilians here, for what is gained at Game, rather} * 


wants a juſt Cauſe than an onerous Cauſe. i 
hi 

ni 

And neceſſary Cauſes. 01 

| C 

Iſpoſitions made to conjuntt and confident Perſons | ©: 
may be quarrelled, tho' they be made for a juſt | Þ 

and onerous Cauſe; if they be not made for an neceſlary 


Cauſe. For it may be fraudulent, and be deſigned to 
| pre» 
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eeedÞprejudice Creditors,except the Cauſe be neceſſary, tho' 
taintt be onerous. As for inſtance, if a conjun&, or confi- 
ebj.fent perſon, knowing that his Debitor intends to fru- 
zoſiftrat his Creditors, and to goout of the Countery, and 
erfy<r preſuming that a Right granted for an onerous 
oſer{Caule cannot be quarrelled, ſhould fo far comply with 
zed;Þus fraudulent detign, as ro buy Land from him, and to . 
and{pay him the Price upon that detign, ſuch a TranſaQtion 
led.{may appear to be fraudulent,and lyable to be queſtion” 
Mlugsfed upon this At; andtheſe words of it, without true 
ines and neceſſary Cauſes. I find alſo that the Laird of 
ſof7#rſappay having diſpon'd his Eſtate to the Laird of Kin. 
e tol/##ns his Nephew, there was a ReduCtion of the ſaid 
ed Diſpoſition raiſed upon this A of Parliament, as being 
thejmade by aBankrupr to his Nephew without an onerous, 
h afat leaſt a neceſſary Cauſe, in fo far as tho' the Diſpoſi- 
2orff10n was made to Kinfauns the Nephew for payment of 
on{{everal Creditors to whom Kinfauns had engaged him- 
viagielf ; yet there was no neceſſity upon Kinfauns to have 
ln. j<ngaged himſelf to thoſe Creditors, and 10 his interpo- 
on | fing for theſe Crediters unneceſſiriy who had done no . 
-mi diligence, could not prefer them to other Creditors who 
adj 2d done diligence. To which it was anſwered, that 
befl Kinfauns the Nephew finding no diligences done at the 
-df inſtance of the Creditor he was in bona fide to take a 
| Diſpoſition to hisUnclesLands with the burden of Debts 
1s} Owing to other Creditors equivalent to the value of the 
:nf Lands; fo that though theDiſpoſition was made to him 
>rf| 45 a conjuntt perſon, yet it was not withour an onerous 
Cauſe; And as to the Reaſon of Reduftion that Tarſappy 
wasBankrupt;becauſe there were many Hornings againſt 
him. Ir was anſwered, the At of Parliament determines 
not what is aBankrupr, but annuls onlydeeds done with 
out an onerous Cauſe; and deeds done in prejudice of 
Creditors who have done diligence, neither of which 
can be alledged in this caſe: And tho' if there had 
been Horning or Diligence raiſed at the inſtance of any 
D 3 Credt- 
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Creditors, Kinfauns could not have taken a Diſpoſition 
for payment of otherCreditors,except hehad been bound 
for theſe other Creditors prior to theſe Diligences, yet 
in this caſe where there was no diligence, it was lawful 
to him to take the ſaid Diſpoſition, ſince this Creditor 
had uſed no Diligence. ind ap buyer was ever obliged 
to look the Regiſters of Hornings. The Lords upon'F; 
this debate reduced the Diſpoſition, becauſe there were þy 
many Diligences raiſed againſt Tarſappy, tho this Cre- þ 
ditor had uſed none, and tar Tarſappy was in the Abbey hyp 
when he made this Diſpoſition 18. Decembers 1673. Burt fs 
xt fil] remainsas 2 doubt whether as a perſon may re- [1 
ceive a Diſpoſition notwithſtanding of an Inhibition of Þ;;e, 
the Debitor inhibited wes ſpecifickly obliged to 'grant Þy;;, 
that Diſpoſition prior to the Inhibition, ſo may nor a þþ; « 
conjunct perſon accept a Diſpoſition from a Bankrupt, |; 
for implement of Obligations in which the granter was Ky, 
obliged prior to any diligence raiſed by other Creditors, Hure 
ſince that Obligation may be juſtly ſaid to be granted þ ;5 
for a neceſſary Cauſe, and not preferring fraudulently þ;iG 
one Creditor to another. | 0 


I 
To havebeen from the beginning 3 and to be - 
inall time coming, null, & of none availe, Ki. 


force, ſrength, or effe# by way of A- fd 


Fion, Exception, or Reply, without an y |. 
farther Declarator. nul 
acc 
Ny 
id ; 


B* this Paragraph of the Statute, the nullity ariſing 
LI from this Statute, 1s receiveable by way of excep- 
tion, as well as action, -ope exceptionis, as our Practik he 
terms it : and this was introduced in favours = the Ip, 
PF | 6-7 
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on purſuer, who is l=ſed by the Fraud, whoſe advantage 
natkis to have his intereſt ſuſtained to him any way,and ſo 
Th bave his diligence thus ſhortned. 
fulf For the clearer underſtanding of theſe words, we 
Or Kipſt conſider, that by the common Law, Nullities are 
ed Ether ſuch as are received ipſo jure, or ope exceptionis, 
ON That is ſaid to be null, ipſe jure where the thing is de- 
TC Fred null by an expreſs Law, as this is by this Sta» 
<= Jute, quod! contra legem fit, proinfefts habetur, &x ipſo jure 
Y Jubum ef. 1. nom dubium C. delegib : that was nullem ope 
Ut Breeptionis, which was not receaveable, except the Nul- 
e= fity had been proponed, by him to whom it was com- 
F wy 
Or erent. But in our Law n1ullum ipſo jure & nullum ope ex- 
Wt Intiens, are the ſame, & termini convertibiles, and with 
2 bs the oppoſition is betwixt nul/um ops exceptionis, ©” attio- 
T, $ ; the reaſon of which difference proceeds from the 
5 favour deſigned by the Law, quoad the form of proce- 
5, ure. For if any thing be null by way of Exception, 
d ft is received ſummar| againſt the Purſuir, without 
iſing an Afton of Reduction,or Declarator © but what 
only null by way of Action, needs Proceſs of Re- 
uction, or Declarator. By the common Law, either 
Penalty was not adjected to the prohibitory Zzw, but 
thing was ſimpliciter prohibited , and theſe 
tings were ipſo jure null, Burt if the Law proceeded 
urther, and adjected a Penalty ; then either che Penal- 
Fy was adjected to the annulling of the deed : and then 
he Deed whereby the Law was contraveened was nul], 
and the Penalty was alſo due, or elſe the deed was de- 
lared null, but ſo that it was ſorae way allowed to ſub- 
it, bur a remedy was appointed, and then it was not 
null ipſo jure. but was reduceable by the way appointed; 
according to the Principles of the common Law, this 
Nullity was receivable ipſo jure , for qued contra legem fit, 
id ipſo jure nullum eff, but ſo it is that this Alienation 
in defraud of Creditors, was declared null by the Law, 
and by this Statute being declared null, that Nullity 
thould be receaveable ope exceptionis. and yet by our 
Practice the Nullity ariling from this Act, is ofrimes 
D a4 re- 
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received only by way of Reduction, whereby the Lord jar (c 
have receded from the expreſs words of the Law ; andfirut 
the only reaſon 1 can give for it, is, that the Author orfight 
Diſponer muſt be called to maintain his Right ; whichNull! 
could nor be if the Nullity were receiveable ope excepti-Put | 
oxis: and if the Diſponer were called, he might eleid}lfo 1 
the purſuit, by alledging that the Debt, to the p_ ers, 
dice of which his Right was ſaid to be granted, wasſex, « 
payed, or diſcharged, or became extinft by Compenſa-fhe | 
rion ; neither of which could be known to the Receiver.ſſes. 

And yer I find in ſome caſes, this Nullity receivable,hriſe 
ope exceptienis, v. g. If the Right bear, to be for love andfthere 
favour; for here there needs no Probation thar it is frau-Þels ! 
dulent, and it isa principle, that where the Nullity is|ra / 
founded upon Law, and the Subſumprion is inſtantlyFibur 
verified, that eo caſu the Nullity is receivable ope exceptt-fht w 
onis, And in my humble Opinion, wherever the fraudþa ri; 
can be inſtantly verified, it ought to be received ope ex-ſed; 

ceptionis, the former and ordinary reaſon, viz. Thar thef by 
Diſponer ſhould be called, becauſe he may alledge theſrigt 
Debr to be payed, ſeems not to be good, becauſe that wh 
Nullity is not competent to be propon'd by way of ex-fas | 
ception, but where there 1s a Competition berwixt thefſcei 
Creditor, and confident perſons, both pretending rights e 
to the Lands and others diſponed, which cannot be but the 
where the Creditor has compryſed ; and tho' beforewil 
Compryſing, the Creditor ought to cite the Diſponer Jing 
in his reduQtion, which 1s proceſſus executivis, and pre-Þ} nec 
vious to, and in order to Execution by compryfing : 
yet after ultimat execution by compryling, it 1s not ne- 
ceſlary the Debitor ſheuld be cited upon that pretence, 
that he may queſtion the Debr as ſatisfied. 2. I find 
that Diſpoſitions of Moveables, have been found null 
by way of Exception, tho' heretable Rights are nor 
found null without reduttion of Declarator, and thus 
it was decided. 16s June, 1671. Bower contra the Lady 
Couper: The reaſon of which Diſtin&tion muſt proceed 
from this. viz- that mobillum vilis eſt poſſ-ſſio, xor% e211 
as the Greek calls it, and therefore the Law requires 
not 


Pp 
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det ſo much Solemanity to their Conſtitution, nor De- 
ndfficution, or revocation. 3. I find, that where the 
 orfight quarrelled, is parvi moment!, the Lords admit the 
IchNullity to be receivable, ope exceptions, 5. January 1669. 
þti-Bur here the Parties were poor, which I find they i 
2id}ifo in Nullities ex capite inhibltionis &c, in ſmall mat- 
ju-fers, and betwixt poor Parties, nam de minimis mn clirat 
vasſex, © de minimis ſummarld jus dicit pretor. Since there 
{a-the Subje&t matter is not able to bear large Expen- 
er.fſes. 4. I have obſerved, that where the Nullities did 
lehriſe incidenter from another Purſuit, depending, thar - 
nd}here it was received, -#fe exceptionis, leaſt the other Pro- 
w-Feſs ſhould fiſt, as was found in the caſe Ha/iburtonn con- 
' isffra Moriſon. Where a ReduQtion being intented, at He- 
ly Jiburtons inſtance, of Moriſons right, ex capite inhibitionis, 
t1-hit was alledged that Moriſens Diſpoſition depended upon 
udþa right prior to the Inhibition. To which it was reply- 
x-fed; that that Tight was null by the Att, 162. Uncg 
hefv bch Debate the Lords ſuſtained a Quarrelling of this 
hefright, by way of reply. But I ſhould rather think, that. 
atÞwhere the right is betwixr moſt confident Perſons, ſuch 
xX- fas 55 and Son, that co caſu the Nullity ſhould be re- 
hefſceivable*by way of exception, both becauſe the Cheat 
this eaſieſt, and moſt unfavourable : and becauſe the Fa- 
utther, or very near Friend might have madeall concur 
ref willingly to defend the right,without the neceſlityof be- 
erfling called, which is the reaſon why ReduCGtions are ſa 
e-f neceſſary in other caſcs. 
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And incaſe any of His Majeities good Sub- 
Jes ( no ways partakers of the Fraud ) 


rats 
ad 
ber 1 


10N 
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have lawfally purthaſt any of the Bankrupts þ 


Laiids, for 4 juſt and competent Price, 


Ce 


[7 is much debated amongſt the DoQtors, if Afie. Pax- 


lians be Afﬀio realis, or not. The Gleſs and ſome in- } 


terpretets aſſert it to be only a perſonal Attion : and 
they conclude ſo, becauſe the Poſſeſſor of what is alie- 


nated in defraud of Creditors, is not lyable to this Ati- þ 


. Oth Except he be particeps fraudis, or elſe have acquired 
the thing fo alienated without any onerous Cauſe, that 
it is not the Pofſeflion, but the Deed of the Poſſeſſor that 


is conſidered. Our Law agrees in this with the Civil. 


Law, for by this Paragraph it is ſtatute, that all who 
have acquired the _ alienated in defraud of Credi- 
tors, ſhall not be lyable to this ReduQtion, but ſuch 
only as are partakers of the Fraud, and have not payed 
a juſt price to the interpoſed Perſon. As for inſtance, 
one diſpones his Eſtate to his other Brother, or Brother 


in Law, without any onerous 'Cauſe, which Brother | 
difpones it again to T Stranger who knew nothing of | 


the Fraud orRelation; and who pays a juſt and adz- 
quat Pricefor it. In which caſe, a prior lawful Credi- 
tor may reduce the firſt alienation made to the Brother, 
but he cannot reduce that Alienation that is made by 
che Brother to the Stranger : And yet if that Stranger 
did either kaow the Relation, or that the firſt Convey- 
ance was fraudulent ( which the A calls the being par- 
taker of the Fraud ) or if he payed not an adequat 
Price, then and in either of theſe caſes, the Creditor 
may reduce even the Diſpoſition made to the Stranger. 
He is ſaid to be partaker of the Fraud, to whom it was 
intunat by the Creditor, that he ſhould not buy, 7. at 

. Þr #tor 
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reter F. hoc tit. Which is Founded upon excellent reaſons, 
id would certainly hold in our Law ; tho' I remtem- 
þ< ber not that it is already fo decided. For this Intima- 
Z yen would take away the bina fides, x which the 

riviledge granted by this A to ſingular Succeflors is 
Fs Founded. 
#. | But the 34.Parties knowledge,that itwas to the behove 

* pf the q-recty the or of the Confident, is ſtill ſufficient 

take from him the benefit of this Clauſe ; which be« 

ng granted, becauſe of the third Parties Bona fides, can- 
#- Hot reach to ſuch, whoſe knowledge put them in mals 
Ne Wide, as was found 22. June 1669. Hamilteom contra Hamil. 
d $m, and the Viſcount of Frendright. 
e- | Asalſo, if the Diſpoſition made to the firſt Receiver, 
1- (hom this At calls the interpoſed perſon, did bear love 
d Bind favour,and was made to a confident Perſon : in that 
it Faſe, the Right is reduceable.” For in that caſe, the 
it Fhird perſon buying, ought to have known the Nullicy 
il Þ ſcire, & ſcire debere equiparantur : And this was foun 
oO fn the ReduCtion of a Tack, 6. February 1672, Hay con» 
i= fra Zamiſon. Though that Tack had paſt thorow many 
m2 hands, and to ſingular Succeſſors, who had acquired 
4 Ftheir Rights for onerous Cauſes. As alſo, if the right 
, Wiſponed to the third Partie, did bear the Relation, os 
f he knew it, he whoacquires the right is obliged to 


EWruQtions of ir for his own'Security, which,. the Lords 
found, he is obliged to produce for proving thereof 24. 
January 1688. Crawfurd contra Ker ; for though it may 
de contended, that the third Party cannot be faid to be 
articepes fraudis, in this caſe, yet this Clauſe ſecures 
not ſuch as acquire from conjun& perſons, where they 
re not participes fraudis, but ſecures only Acquirets 
from confident perſons, who are not participes fraud, 
and the Reaſon of the difference is, becauſe the Acqui= 
er cannot know one to be a confident, except he him» 
ſelf be particeps fra'dis, but he may know one to bea 
elation without being particeps fraudis, and fo it was ne- 


ceſſary to oblige ſuch to prove the onerous Caule in = 
r 


ſtru& the onerous Cauſe, and ſo ſhould get up the In- 
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firſt right, betwixt thoſe Relations, ſince they knew thh 
danger. -And ifthis were not requiſit the Relation 
conjun& Perſon might make over his. right ſecurely t& 
a third Party, which would diſappoint altogether thi 
remedy introduced in favours of the Creditors. | 

I have heard it debated; that tho' a third Perſon, whd: 
acquires a right from the Perſon interpoſed, for an one 
rous Cauſe, be not lyable to this Action; yet a Comfpe 

ſer, cempryſing this right from the interpoſed per 1, 
on, had no ſuch Priviledge. As for inſtance, a right$he 
made by ofle Brother to another without an onerough. 

Cauſe; is reduceable, and therefore if one of the Crehy+ 
ditors of that Brother, to whom the right was madeXrC 
ſhould compryſe the right ſo made to him : It was alt, 
ledged, that as this right would have been reduceabl« 
in the Perſon of the firſt Acquirer, if it had continued 
with him ; ſo it would have been reduceable from the 
Compryſer ; and that for theſe reaſons. 1. A Compry 
ſer compryſes only omne jus quod in debitere erat, tantum 
& tak: and therefore ſince it was reduceable in his De 
bitors Perſon, it ought to be ſo in his, evenas it hadþeq, 

been reduceable from his Creditor, ex capite inhibitionithy,y} 
aut interdiftionis, &c. 2. The expreſs werds of the prifjLi] 
viledge, given by this Paragraph, does not meet thig;y- 
caſe, for the wordsrun thus ; If any of his Majeſties goodfryg 

Subjefts, ſhall by lawful bargains purchaſe. Butſo it is,thath * 

- he who compryſes, cannot be ſaid to purchaſe by wayfftic 

of Bargain ; but though a Compryſing be a legal Dil-C 

poſition, and Afſignation, yet itis a Sale by the Judge,ſth 

and not a purchaſe, or Contra&t amongſt the Parties. qo 

3- This caſe ſeems nat to fall under the reaſon of thef];, 

AR, for the Atpriviledges ſuch, as having a good ſe-ff ye 

curity, doin Contemplation of that right, ( which forf 1 

ought they can know, is ſufficient) lay out their Mes jn 

ney, and fo follow the faith of thar right, in the firſt y, 

Conſtitution of their Debr. But the Compryſer lent his] 1, 

Money to his Debitor, withour ſhewing that he relyed y, 

upon the right now quarrelled, but finding thereafter} ; 


that bs could not recover his Debt, he compryſed [ng 
rang 


. 
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v thing he could find. 4. Ifthis were allowed, it would 
12Sren a wide Door to Fraud ; for Rights might be made 
Y t$ confident perſons, and then might be compryſed; 
thikhich any Creditor mighs be induced to, whereas few 
'ould adventure to buy originally theſe Rights,as ſaid 
Wits faid is, This caſe was debated in July 1666. berwixt 
ONekck and Jack, but was not decided : and it did divide 

Mthe Opinions of very able Lawyers. | 
PCri It may be doubted alſo, whether if the Receiver of 
'ghihe Right from the interpoſed Perſon, knew not that 
'OUBhe Right was frandulent, the time of the Alienation, 
TeÞut knew before he received the bem Sao ' that the 
irſt Alienation was fraudulent, this Right be reduce- 
ble, or not. And it ſeems that if he knew either at 
e time of the Vendition, or Tradition, that the right 
vas fraudulent, that he is particeps fraudis, and ought 
Þ1ot to have the benefit of this Exception :. for traditre- 
bus © non Venditionibus, transferuntur rerum Domints, and 
0 he cannor be ſaid to purchaſe a Right; bona file, who 
new before Tradition, the fault of the Right diſpon- 
ed, and he might have keept the price in his own hand 
till Tradition, and ſo needed not have been prejudged. 
tkeas, it is a Principle in Law, that bona fades requiri- 
Win in emptionibus ; & tempore contraftus, Of tempore faite 

Atraditionts I, 2. ff. pro empt; & 1. Fin. f. pro ſolue. 
_ Thongh the DoQors give asa Rule that ſuch Aliena- 
tions are reduceable, as are made without an onerous 
Cauſe, and where the Receiver is particeps fraudis : Yet: 
Be they except two caſes from this Rule, Firſt, Deeds 
eS-F done in prejudice of the Fisk, or of a City, or Incorpo- 
hel ration, which they declare reduceable, tho' the Recei- 
ver was not particeps fraudis, I. 2. C. de debltore Ciuitatis. 
forf But Tthink this moſt unreaſonable ; nor would ithold 
lo-f inour Law: for as the AR makesno Exception in fa- 
rt yours of the Fisk, ſo in dubio, ſemper contrs Frcum reſpon- 
SF dendurn, And fince this third Party is only priviledged, 
ed] becauſe of his bona fides, I ſee not why he thould be pre- 
ery judged by the mala fides 'of his Author * - or why he 
1} ſhould looſe his priviledge where he can alledge his 6#- 
”s 
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*us ger. The fecond Exception is in favours of a E 
fron, who might revoke « tap Sek fold, though th%*- 
Buyer was nos parviceps fraudis. 1. 1. F. ſe quitin fraudg” 
parrene: but ih that caſe he was lyable to pay the Pric pri 
1314. we baveno uſe for this in our Law. | 
eurLaw, Maſters bave ſuch a racits hypathecs, in th 
Farms that grew upon their own Ground, that thy... 
may reduce any Diſpoſition made thereof, even to]/;: 
Buyer who was not particeps fraudis. 
favourable likewiſe are ſingular Succeflors, wh 

are not patticeps fraudis, that a Tack being craved, tok 
reduced ex rapire fraudis, as granted and delivered blar 
gvead the Ifſue or Endurance, and in the Blank; eigh ; 
one years being filled in: Whereas nineteen ye: ; BE 
were only communed upon ; this was found relevay ; 
to reduce the Tack quoad the Tack-man, who had aq *- 

uired Right to the Tack, but not quoad a fingul 50 7 

uccedſor, for an onerous Cauſe, withour being partic or] 
fraudiz. Firſt Decemb. 1672. Crichtoun contra Crichtoll | = 
and Hannan; ; and a Diſpoſition being craved to be re + | 
duced, as granted by a perſon who was only a Truſty |. 
having given a Back-bond ; the Diſpoſition, thoug on 
made as faid is, to a ſingular Succeſſor, was found to , i 
reduceable, If the Right was made without an oneroug , _. 
Cauſe ; or that the ſinguler Succeſſor knew of the D | Pre 
poners Back-bond; though it was but a perſonal Obligeſ 1:1 
ment, and not in gremiq juris ; and conſequently coulg 1. 
not in Law have otherwiſe affeAed a ſingular Succeſſor c 
20. Nevemb. 1672. George Workman contra John Erafurdl - 
Ar:d it has been often found in our Law, that thoug 


con. 
for 


reve 
caſe 


Gifts of Eſcheat, taken to defraud Creditors, be reducey 1 
able in the perſons of ſuch as took them ;* yer they arg 11,0 
fuſtained, when eſtabliſh by Afſignations in fingulat 


Succeſfors, no ways partakers of the Fraud: And ar y 
Aﬀigney 15 not obi.get in Law to ſuffer his Cedent toj ;-- 
wear u} his prejudice, if his Aſſignation be made foyf x x 
= cnprous Cane ; but If cicher the Aflgrar2n "i 
ranted without an onerous Cauſe or be made upon de+ jj 
n to preclude the Debitors from theſe juſt Remedies 
| en 
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Jthen whatever 16 co at again the Cedent, 15 com- 
percent Yainſt the 1gney ; fo that we may efiabliG; 
this general Rule, wiz. particepes fraugir, have never the 
FJ Privi edges competent to ſingular $u = 
- 1. 1f the Diſpoſition has been made to the interpoſed per- 
q ſon, for payment of a fc but the Price is not equi- 
LI Valent to the thing ſold, then inſo far as the thing ex- 
—Jceeds the price, the Diſpoſition will be reduced, but ir 
will and in quantum; even as » Diſpoſition made tos 
conjunT perſon, will be valid. in ſo far as it is onerous, 
for in neither of theſe caſes is the Diſpoſition abſolutely 
Jrevokable. But either the conjunt perſon in the'one 
1 Jcaſe, or the ſingular Succeſlor in the other, will be ob- 
"Jliged to make up the true and juſt price, as was found 
in the former caſe, Henderſon contra Anderſon, and 
17. Jan. 1632. Skeen contra Betſon, which is likewiſe 
{ more fully clear by theſe words ef the AR, viz.” Pro- 
. Tviding always, that ſp much of the ſaids Lands, Goods 
*A or Prices thereof, ſotruſted by Benkapges th interpoſed 
'Jperſons, as hath been really payed, ſhall be allow- 
Jed unto them, they making the reſt forthcoming to the 
A remanent Creditors : And thereaſon of this 1s, | be- 
FJ cauſe the Law did not —_— oppoſe the Alienation ; 
4 but only did reprobate it, in ſo far as it was done tothe 
I prejudice of Creditors. And therefore the Law reſol- 
ving not to purſue its-revenge, further than its deſign, 
J did reaſonably ordain, that theſe Diſpoſitions made1n 
- 4 defraud of Creditors, ſhould only be quarrellable, in {6 
4 far as the Price was not equivalent, this likewiſe is fit 
1 for Commerce ; which is never reſtrained in ſo fas as is 
abſolutely neceſlary : and this is very ſuitable tothe A- 
1] nalogy of Law inother cafes ; for thus, according to 
1 the common Law, he who had taken an Obligation for 
more Annualtents than the Law allowed,did.not there 
1 by looſe all his own Annualrents, but only leoſed them 
"| in ſo far as they exceeded rhe quers preſcribed by Law, 
I, Placuit f. de uſaris. And a Donation bearing a greater 
Sum than the Law allowed, when the Doriation was not 
inſinuated or regiſtrated, did not loſe the whole, but 
Ons 


7 
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only; quatenus ſuperat definitionem legis, I. ſancimus C. d| wf 
dexat.. Andin oor Law, though it be by. expreſs Stapg ' 
- tute appointed, that Tacks ſet'by inferior beneficed Perpen! 
ſons, without the conſent of the Patron, for longer thanpho 
three years,” ſhall be null ; yer quad theſe three year 
they are {til ſuſtained, and are not annulled in rorumptc 
,  FAgibeit by another Statute, all Bonds and othey 
* | "Wwt>-hot ſubſcribed by the Party, or two Notars for 
& * k... him;b&declared null,if exceeding one hundred Pounds# 
7] t Yerthough granted for a greater Sum, it will be valid$uc 
q _ "If he to whom it was granted, reſtriftedvit to'an hund- 
-red Pounds: And though Witneſſes can prove nothing 
; ABdvve an hundred Pounds ; yet though the Sum cravec 
| : | Be greater, the Purſuite will be ſuſtained to be prove 
privie de jure, if reſtrited to an hundred Pounds. And 
*&.. 'yetI confeſs, that theſe Arguments from Analogy, de 
z*41. not in this abſolutely hold, for in ſeveral of theſe inſtan 
© *-."/ces, the deeds ſpecified, habent individuam formam, pre 
> 4:4 ſcribed to them by the Law, & ubi aFus eft individuus 
, '*: Fatione Forme, eanmſervats, aftus omnine corrutt, & utildl 
* . -per Antile vitiatur, But the Arguments taken from Dc 
nations, &: ab uſuris quadrat with this caſe, or at leaſt the 
Argument abWſuris does. 
_ \ 


_ — 


But the Regeiver of the Price ſhall be holden 
' fo make the ſame  fyrobcoming to the 
t 


Bankrupts true Creu 
their lawful Debts. 


T mth the interpoſed Perſon be particeps fraudis, yeth® 

he 1s not by the AR, lyable toreſtore the Land, orÞiiu 

others pones tohim ſimply, or the Price thereof, iu 1 

he has diſponed -.the ſame to a. Third Perſon : - Butpre 

there will be deduced, or allowed to ham, ſo much eo! 

ther of the Land, or Price, as he has given, or payed top | 
awful 


ors, for payment of | 
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" d&wful Creditors : and the ſuperplus is to be forth-com. 
Staſng to the other Creditors, who wants their due pay. 
2erqent ; and that not without new Diligence, by theſe 
harpho have reduced:the Right granted to the interpoſeg 
2argerſon, by Arreſtment, or otherwiſe. But if the Cre. 
u1-Jitor who has prevailed in the ReduQtion, had nor done 
Piligence to affett the Land, - or Price, in the hands of 
the interpoſed Perſon, either by Compryſing, or Ar. 
ſtment, he muſt notwithſtanding the th of Re- 
uction, affe& the ſame : Otherwiſe, other Creditors 
ding diligence, will be preferable, feing ReduRtions 
ado not ſettle a Right upon the Creditors to their Debjia 
vrs Eſtate, but they only ſweep away ſuch fraudulent 
dghts, as may ſtand in the way of their diligence, and 
Execution ; and hinder them thereby to get a Right rg 
ie Debitors Eſtate. 


en 
_—— 


Wnd it ſhall be ſufficient Probation of the 
Frand intended againſt the Creditors, if 
they, or either of them, ſhall be able to ve* 
rifie by VVrit, or Oath of the Party Res 
ceiver, that the ſame was made without a- 
ny trueCanſe, &c. 


Or clearing of theſe Words, it is fit to know, that 
the Word Fraud, is variouſly uſed by Lawyers; 
Veteres, fraudem proPana fonere ſolebaut. 1. cum aus 

emF. 2: ff. de edelit. ediffo. It is taken pro periculo alicus 

yetfjus incor thodi. 1. 1. f. ad leg. falcid. pro noxa & delitto. t. 

orÞpliud ef fraus f. de werb. [gnif. ſraudare, Pro privare. 1:8. 

iff. De his que inteft. delent. But here, Fraud ſignifies the 

IutÞrejudice ariſing to the Creditors by unlawful Aliena- 

iefions, and even in the Civil Law it was taken pro dam- 

| roo pecuniarie. 1.18.F. 1.7 ff de Tudi, I, 33. 2. f- = 
mul | qn;9, 
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quib. Cauſ.. maj. And he is ſaid to defraud his Creditafs, | 
who prejudges him by that Alienation, without necg y 
ſiry of proving any previous deſign of cheating ; &; 
that deſign being a ſecret and Jatent A& of the Mi 
the Law which deſigned mainly the Indemnity of th, 
Creditor, would not burden him with ſo narrow, atthe ; 
difficult a Probation. But preſumptione jurts, & de jul, 
concluded, that Alienation to be made in defraudG r 
Creditors, which wanted an onerous Cauſe : and this, 
fraus in re, though not in conſilio. And Lawyers hafgs, 
well diſtinguiſhed, fravdem in re, d fraudein confilio, Accu iſf 
ad F. in fraud. juſt. quib. ex cauſ. manum. which is ſulhha' 
able to the diſtindtion uſed by the Law it ſelf, in tÞYyc« 
Title, de dolo. Inter dolum ex propoſite, & dolum exre it ' 
for fraus, dolus,differ only as genus,& ſpecies. Frans beilhy ,, 
more genera] than dolus,as 1s fully proved by Bargalins 
aolo lib. 5. c.4.But alb-1: the Civil Law makes alienatic 
in conjinfiam perſonam, to be only ſufficient Probatic 
ſi aliz praſumPtiones concurrant, I. ſs quis C, de bon. dam 
Burgal de dol. c. 8: 1. 5. num43. Yet our Lvy makes t 
want of an onerous Cauſe, per ſe, though nothing ca; 
cur, to be a ſufficient Probation of the Fraud, again; 
conjuntt, or confident Perſon. And albeit by the ( 
vil Law, fraus, & eventum & conſilium deſiderat. n > 4 
'L48 ATTN Dh, Kat $HSuMER £71CHT4, I. 79. Baſil, 
reg. juris. & | 15. Baſil. h. t. Yet our Law requireso 
fraudem ex eventu, without conſidering whether theſtgy 
was fraus in conſilio; for albeit he who received the Dilhe; 
poſition, knew not that the Diſponer had Debt, or Cie } 
ditors : Yer if the Eſtate of the Diſponer was not alipj++ 
to pay his Debr, our Law will reduce that Diſpoſitihq ;+ 
if made without an onerous Cauſe; which is alſo Se; | 
preſly contrair to /. 6. C. 4. Baſil, b tit. que in fraud. ofy;,, 
& «Snow Te an Tac) .8 Tis Sayuis as motto) T1 fnft, 
baabar uT TIT UN 0 ayvowy. What Probationily + 
be ſufficient in Redutiions, upon this Statute, is detdygy 
mined by this Paragraph ; and though the Statute ir, 
point the Probation to be by the Oath of the Party ng 
 ctiver or by Writzbearing noonerous,cauſtorbearingto! our 


0 


gn. 
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itFr Love arid Favour ; yer the Pra&ice has an this point 
*cÞ varied, that it will be fir to reduce our preſent De- 
» RFifons mto theſe Concluſions. 1. Narratives, bearing 
linfhe Diſpoſition to be for true and onerous Carrfes, being 
tot the Afertion of the Party Granter, does nor prove 
Mhe cauſe ro be onerous; elſe ir would be very cafie to 
Vttde the AR. 2.:Though the Nartative does not prove 
1th the Granter; yet it proves againſt him, mam werbs 
UShrrarion, as Craig obſerves, pag. 145. licet ſepe falſiſimm, 
Nrobant tarhen contra proferemem. And therefore if the 
c);ſpoſition quarrelled, be made toa conjun® perfon, 
{ufſad bear ro be made for Love and Favyonr, it will be re- 
1 uced; tho the perſon to whom it is granted, ſhonld of- 
Fer to prove the onerous Cauſe, as was found inthe aſe 
'Clituart contra Graham, nothing can prove betrer the de- 
42n of the Parties, than aWrit under their own hands, 
t1%r as this cannor fail, fo if rie Receiver ſhould be al- 
tieowed to lead a ſabſequent Probation, for proving the 
Mnerous Cauſe, contrair to rhe Writ produced, it is ve- 
'S 7 probable; that he might uſe indire& means for pro- 
COing the ſaid onerous Cauſe, and this might both difa 
NSoint the Creditors, and open a door to Ferjury ; & 65 
* Tiparet, the Purſaer who accepted of a Wrir, bearing 
TFich an Narrative. And yer rhere being a ReduGion 
fl. hiſed, of an additional Joynrure made by Sir John Faleo- 
Oz to his Lady, upon this Atof Parliament ; The Lords 
1Sfowed her to prove the onerohs Cauſe before affwer 
> Aiſbcir the Contra bore ; to be for Love and Favour,for 
2 being a Woman might eaſily lapſe in taking a Right 
rich a wrong Narrative, but ſhe having only inſttaQ- 
cud this onerous Cauſe by produceing” Bonds to which 
0 Ger Mother or Siſter had Right, and which were found 
vying among Sir Johi's Papers ; the Lords would nor 
'Toftain the ſame becauſe there was no Right produced 
Uk 7 them thereof ro Sir John, prior to the auiditiondl 
&Foynrure ; but they would not ſuſtain the Mothers of 


* Tering now to make a Right, becauſe rhe Buyervf the 
' Find ſeitis the Right null, as made for Love and Fa- 
tOJour only, could got be prejudged by muking up == 

& - p0- 
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poſterior to his Right. And thus it ſeems, that werba: 
narrativa ( which is the Reaſon here preſſed ) probant 
only PreſumPtiv? etiam contra Proferentem, and ſo the Pre- 
ſumption may be taken off,and elided by a contrary clear 
probation; eſpecially where the Writ is granted to Wo« 
menz_ ignorant Men, or Soldiers, or even to ſuch as are 
judicious; if they were abſent. This Deciſion was be- 
twixt Glenfarquhar and Sir John Falconers Lady, January 
1688. A Right made by very conjunt perſons, ſuch 
as Father and Son, or made to perſons againſt whom 
there lies a Preſumption of F _ either becauſe of the 
Relation, or becauſe the Receiver had no viſible Eſtate, 
wherewith to acquire ex titulo oneroſo, in that caſe, tho' 
the Right bear an onerous Cauſe; Yet the Receiver muſt 
prove the onerous cauſe, otherwiſe than by the Narra 
tive. 4. If the Diſpoſition bear, that the ſame w: 
made for ſatisfying of Debts, owing by the Diſponery] PO 
or for ſatisfying a Nebt owing to the Receiver : he muſſÞ f: 
prove the onerous cauſe as was found 23. March 1624.45 
Duff con. Kellie, though the Diſpoſition there, was made] Pr 
only to a Brother in law, and the Reaſon of this ſeemy| #01 
to be, becauſe if there was any antecedent Debt, thatf Ex 
Debt may be eaſily proven; and the Lords have proj V1 
ceeded, ſo far according to the preſumptions of Frauc the 
which have appeared, that where Bonds have been prof 1 
duced, proving the Diſponer to be Debitor, prior to thefſ Br 
Diſpoſition; they have yet ordained the onerous ca y 
es of theſe Bonds to be proven. Becauſe if confidenfſ 89 


perſons deſign ro cheat their Creditor, they mayas eaſt | ba 
grant Bonds bearing borrowed Money ; and then Di D: 


poſitions for ga_—_ of theſe Bonds; as they may fi ! 
ply grant Diſpoſitions bearing onerous Cauſes. day Va 
a Minors Diſpoſition would not be found proven to | th: 
for an onerous Cauſe, tho granted for payment of a pref #79 
ceeding Bond, ſo neither ſhould a Diſpoſition grante »the 
by a Bafikrupt ; for a Bankrupt is as proneto cheat, "lo 
a Minor is to be cheated: And therefore, if the Progr © 


ſumprtioge' 
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Jſumptions of Fraud be very ſtrong, they will ordain 
ant the Party receiver to inſtru the onerous cauſe, even 
re. {of the preceeding Bond, by the Parties who received, 
ear Jand the Witneſſes who were preſent ; or elſe will ordain 
Vo. the cancelled Bonds to be produced, or at leaſt the my 
are Jreceiver to depone thereupon, as was found, Decembs. 
be. $1671. Duff contra Collodin, and Decemb, 1673. Camphel a« 
tary gainſt Campbel. In which laſt caſe, a Woman bein 
ich {Creditrix by her Contra& of Marriage, as being provid- 
om{fe<d to the half of the Moveables which ſhould pertain to 
theſ her Husband, the time ofhis Death, and to 200. Merks 
te, {out of the other half, purſued ReduCtion of a Diſpoſi- 
ho'f tion made to her Husbands Brother of his Moveables, 
uſt] who defending himſelf by a Diſpoſition, made for an 
-ra.f onerous Cauſe, viz. A Bond granted by his Brother to 
was) him, it was urged, that the Brother to whom the Diſ- 
1er] poſition was made, ſhould rome the onerous Cauſes, of 
uſt that Bond, for tho' the Bond bare onerous Cauſes, yet it 
24015 eaſie by ſuch Bonds to cheat Creditors. And it was 
adef preſumeable in this cafe, that the Bond was not granted 
-ms for an onerous Cauſe, ſince payment of Annualrent and 
hart Execution was deferred till the Granters death. Not- 
rot withſtanding of which Preſumption, the Lords allowed 
udf the Receiver to give his Oath upon the onerous Cauſe : 
ro eſpecially ſeing it was ordinar for Brothers to ſpare their 
thel Brothers, both as to Annualrent and as to Execution : 
ul And much more when the Brother who granted the 
en} Bond was ſick, and would die ſhortly in all humane pro- 
hl bability. Nor did they think fit to burden the Receiver 
| with other Probation of the onerous Cauſe, ſince the 
Diſpoſition bare to be for onerous Cauſes, and the Bond 
Was produced, bearing to be for onerous Cauſes alſo. So 
z& that to require a higher probation backward, was dare 
ol. Progreſſum in infinitum. And it was well known that Bro- 
ll thers have ſuch privat Tranſa&ions, Truſts & Lendings, 
"8 that they pay and receive money,. to, & from one ano- 
& ther, without Witneſſes. 5. When Bonds are granted: 
£0 trafficquing Merchants, who are Brothers in Zaw, or 
tuch Relations as are a be men of jategrity ; 1t 
T 3 ic 
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is hard to put them to prove the onerous Cauſe, other Oa 
wife than by therr Ozth, for Merchants and others 
not to adhibite Witneſſes to all rheir Bargains, and in{b<t 
many cafes they cannot have Witneſſes to their Bargains, [11 

.being made abroad, and in remote Countries; and to MO 
' tye. them not to rake Bargains with their near Relati«| Pa) 
ons. ( with whom ordinarly they enter into Societies ot 
were to ruine all Commerce. And though Moveablegj par 
ufe to be tranſmitted without Writ, nor does the Law 4nd 
require any Writ, to their Tranſmiſſion ; yet in thefdifl 
former caſe of Arderſov, the Lords forced him to proveſſ*X© 
the onerous canſe of his Diſpoſition to Howars Moveables Pet 
though he alledged that he could nor be in a worſe con? C 
dition by his having a Diſpoſition, than he would haveſ tun 
been without it: Bur foit is, that his Right ro MoJMa 
vables would have been ſufficient withour Writ ; bur | 
| Here there was a Diſpoſition, bur where there is no Diſt! 
poſition, ir were hard to reduce a Right made to Me 
ables, ' becauſe T could nor prove the onerous Cauſe.jofte 
As for inſtance, If I bought a Horſe, and payed rhef* * 
Money, 'no Creditor of the Sellers could force me taſt"© 
prove the price to be payed. 6. Sometimes the Lords ful 
uſe to ſuffer the Receiver, to aſtruQ the onerouſnes off iti 
the Cauſes, by one or moe Witneſſes, and ro give their” 
Oaths in PUm——_ and according as the Relation is} 2 
remote, or the preſumption of the Receivers honeſtlyſ| | 1 
ftrong,they leſſen the neceſſity of rhe ſtrong Adminiclesſ ha 
And thus the 5. Fuly 1673. In the caſe of Margaret Homlj #7) 
contra S»ith, they ſuſtained one Witneſſe , deponing] *®7 
that He was witnes to ſuch a Bond, and that he heardfſ $0! 
the Granrer of the Bond acknowledge thar he wal ath 
Debitor, ' to be ſufficient Adminicles, being joyned 1 
the Defenders Oath of Supplement. And in the caſe w} 
bove cited, 18. Novem. 1669. Anderſons Diſpoſirion bal *Y 
mg quarrelled, as being omnium bmerum, and for a fallt the 
cauſe, a great part of the Sum for which it was granred, | Vu 
being payed before the Diſpoſition : yet the Lords ſfw4 "Es 
ſtained the Diſpoſition in ſv far, as it was granted for fol 
Sus owing before the Diſpoſition, to beproven by the pro 
\ ; Re? | "TJ 
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er} Oath of Anderſon himſelf, and of the perſoris to whom 
the Money was pay'd, and for what Sums werepayU 
in{before Diligence at the Purſuers inſtance, tho' after 'the 
as, Diſpohtion, to be alſo proven by the Oathof the com- 
tolmon Debitors, and of theſe to whom the Debrs were 
tie) payed * And yet where the Diſpoſition did bear, tobe 
s JInot in general for payment of the Granrers Debts, 'but 
leg] particularly for payment of the Debts after-ſpecified, 
awfand ſome of the Debrs being filled up with new at 
heldifferent Ink, the Lords would not allow theſe Debry, 
velexcept the Defender would offer to prove, that theſe 
es Debts were filled up before the Purſuer did diligence & 
nz Creditor, after which time there being jas queſfrum th 
vethim by his diligence, as no Diſpoſition could have been 
lo) made to his prejudice, ſo neither could he be prejudg- 
ured by filling up other Creditors Names, than thefe cons 
iCItained in the firſt Diſpoſition ; for elſe it were eaſie £6 
[oJcheat all Creditors by tuch Blanks. And yet Here tt was 
ſe offered to be proven, that it was communed'ex ; 
heat the time of the granting of the Diſpoſiti6h, that 

atheſe Debrs ſhould be payed which was alltedged to be 
Ja fufficient, being proponed in fortification of the Diſp6- 
off fition, which was prior to the Creditors diligence, 15, 
gh January 1670. Lady Litie Humilion, againſt the Zaird of 
of Purlop, and others» 
ly Theſe Remarks may reconcile the coritrair Decifions 
eg thatare to be found upon this Head,ſuchias the 22 J#n- 

f wary, 1630. Pringle coritra Mr. Mark Ker. Wherein, the 
18] Lords found that the Parſuer ought to'prove, that rhe 


of Bond was made without —_ or neceflary Cauſe, 
af dither by Write, or by the Oath of the Party Receiver 
wi of - the Bond, and found ri6 neceſſity to burrden the re» 
;| ceiver of the Bond, to prove ah onerotis cauſe thereof, 
ay other way, thin'by the Bbndir ſelf, becauſe as is 
{6 there obſerved, when Parties borrow Money of contratt 
4 | mutuelly, rhere is noorher Way to prove the borrow- 
Jingor contrating, but'by the! Write thth mate > iT 
1 found vepraſty,” that wif viot a Negdtive which - # 
proves it felf. ad ea 1 2: FA, 162%: If  /* 
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ay, 15 C58 
was found that this part of the A& of Parliament w: 
Negative, and proved it ſelf, 

It ſeems likewiſe, that if the Party who made the 
Right, was not able to pay the Debr otherwiſe, that 
then the Probation ſhould be ſo much the ſtricter : Anc 
though the Oath of the Receiver ſhould nor be taken 
as a full probation ; yet if the Receiver of the Diſpoſt 
tion have in any former Purſuit, been forced to de 
Ppon the onerouſneſs of the Cauſe, that Oath ought tc 
Purge any preſumption of Fraud; for though that pur 
ſuit ſhould not bind any other than the perſons who 
were Purſuer or Defender there, as what was inter ali 
atta, que aliis non nocet, yet the Receiver having been 

ut to ſwear, ought to have this advantage alſo, as he 

d that trouble. And that Oath being upon the ſame 
ſubje&-matter, it ought to be ſtill much reſpe&ed ; e 
ſpecially ſince this Oath is only required to clear 
the Judge, as to the truth of the Debt, and as to the 
onerouſneſs of the Cauſe. 

Whether a Diſpoſition procured by a Tutor to his 
Pupil may be quarrelled, as granted in defraud of law- 
ful Creditors,and how the Fraud may be proved, in that 
caſe it may be doubted, for it may ſeem, that nomans 
Right can be taken away, without ſome A of his own, 
and the Tutors Oath cannot prejudge his Pupil, for 
Tutor may make his Pupils condition better, but can- 
not make it worſe. And yet there may be rwodiſtin& 
caſes conſidered here, one 1s,if the Diſpoſition be grant- 

d without an onerous cauſe; and there is no doubt but 

uch Diſpoſitions may be quarrelled, for if the Minor 
cannot inſtruft an onerous Cauſe, his Diſpoſition isnull; 
and there ſhould be .no difference as to this, betwixt 
Majors and Minors : And in this ſenſe is to be under- 
ſtood, 7.6.5. ro. h.t. Si quid cum pupille geftumeſt, in 
fraudem creditorum, Labeo ait, onnino revecandum eſſe, quis 
Ppupilli ignorantia non debet efſe caprioſa creditoribus, & ipſs Iu 
ero/a, which agrees with 1. 6. $. 6. Baſil. h. t. though it 
be the more general e:Tpes arufor Tp:0571 ws a5:(+ 
20290 araTg Fora. The ſecond cafe is, whenthe Tu- 
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tor payed a in the Pupils Name, but knew it was 
{granted to defraud the Diſponers Creditors, ir ſeems 
thejthat though a Tutor cannot depone yo Rights not 
thatJacquired. by the Turor himſelf, yer in Rights acquired' 
Andjby himſelf, he may depone, and his Oath acknowledg- 
kenjing the Fraud ſhould annull the Pupils Right acquired 
of by his Tutor, for quem ſequitur commedum, eum ſequi de. 
onel ber incommodam : and thar there is no reaſon the poor 
t tof Creditor ſhould be prejudged by inſerting the Pupils 
ure name, but he ought to purſue his Tutor. But yer 1 
yhoſ incline rather to think, that ifany Tutor knowing that 
l:of fuch a Debitor was to defraud his Creditors, did lend 
een out my money to buy Land inmy name ; that though 
; he his being partaker of the fraud might have annulled 
me this Right, if it remained in his own perſon, yet his . 
ef fraud being meerly perſonal, cannot prejudge me who 
earf was innocent,no more, than if my fattor ſhould collude 
theſ with ſuch a Debitor, would his colluſion prejudge me. 
And ſo neither of their Oaths can prove againſt me, for: 
his] their fraud is not relevant againſt me, except in fo far 
Wef as I have recefved advantageby the fraud of my Tutor, 
nat} or Factor : in which caſe, deeds either done by the 
ins} Minors ſelf, or by his Tutor, are reduceable art the in. 
7n,Þ tance of lawful Creditors [. ro: $. 3. Baſil. þ: t. eay xy- 
4 e\g144y05 $1010: ayo 4Twvoiy Ti T8 buTy ©porTsCorgvos £15 
N-j egoy £yvy0770 TAC'FIoTSper YAaTTO THE. But it Minors 
ty ſell any Lands'in defraud of their Creditors, then if 
1t-f they ſell without the conſent of their Tutors or Cura. 
uth tors, the Alienation will be ipſo jure null, and fo needs 
or] not be reduced : But if the Diſpoſition was made with 
I;8 the conſent of Tutors and Curators, though it be re. 
xt f duceable upon Minority and Leſon, yet the Minors Cre. 
r-# ditors cannot raiſe a reduftien ex hoc capite, forthat rea. 
in} ſon is perſonal , nec egreditur perſonam minoris ; bur 
/«} the Creditor in this caſe muſt compriſe the right or _. 
4} Aftion competent to the Minor, and as having right ro 3x 
it | the Action in manner foreſaid, he may reduce the Deeds * 


done by the Minor. j 
| Whether - 7 
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"Whether a Defender in theſe Reduftions ex eapith; 
fraudis, may be forced ro depone, whether he was paniyhi 
ticeÞs fraudis ; may be doubred, and it appears that 
cannot, for the being partaker of the Fraud, by thi 
Statute diffames all ſuch as are guilty of it. And b 
our Law, no man is obJ;ged jurare in ſem turpitudine 
Bur yet Ifhnd, that the Lords have ex nobil; officio, obligh 
ed Parties to be examined upan their acceſi1on to ſuch, 
Contrivances 7, Feb. 1673. Dame Eliſabeth Burnet cont 
Sir Alexander Frazer, And even in Imhprobations, the 
examin, ex offcio9, the Parties who are alledged to be 
Authors ; though the hazard be greater there, than i 
thee Redugions. And 1eing Reaſons of Circumventi- 
on are referred to Oath, why may not the being parta« 
ker of the Fraud, be referred to Oath ? If the Lords, Or 
and His Majeſties Advecar, declare, that the Deponers] 
Oath ſhallnor infer, infamiam juris, againſt him, which 
iS 2 criminal Puniſhment ; without which be ſecured 
to him, Iconceive he is not obliged to depone. 

It may ſeem, that the AGtion of ReduRtion, founded 
upon this A&, againſt ſuch as are partakersvfrthe Fraud, 
ſhou!d nor preſcribe, becauſe this 1s a cheat which the 
Law ought nor to maintain, nor aſliſt, and this ſhould} the 
no more preſcribe, than a falfdoth ; whereofthis pon 
Cheat ſeems but a Branch, or which at leaſt, it dothif clay 
much reſemble. And by the Ganon Law ( which asf 14: 
Craig obſerves, we prefer to the Civil Law in Scotland, Þ the 
where matters of Conſcience are conſidered ) he who is val 
in mala fide, carinot preſcribe c. Fin: de preſcript. And to it c 
allow the partaker of the Fraud a Security of Preſcripti-:| wa 
on, wereto tempt him to cheat. NotWithſtanding of | 1 c 
all which, certainly all Attions upon this AQ would | his 
preſcribe : Forneither our At 28. Pay. 5.5. 3: Which | it: 
appoints: the preferiptionof moveable Rights, nor the | | 
Act 1617. Wruch introduced preſcription im Heretable: | de 
Rights, makes any Exception ih favours of this Attion.. | 80 
And our Law being deſirous to ſecure all perſons in ge- | Ol 
neral, has drawn theſe As very comprehenſively, & fe. | tr: 
biimputeft, ſuch as are prejudged, who ſuffered ſo much | & 
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">1%ime to clapſe without diligence. Likeasthe Civil Law; 
Pangehich conſidered male fidei poſſeſſores, with a very unfi- 
© MFvourable eye, does allow the benefit of even 30 years 
th reſcription, male fidei poſzſſori, for the ſame reaſon,as is 
| byfelear, C: de preſcript. 30: & 40: amy. And the fame is 
'eMhblerved in France Guid: Pap: queſt: 199. And though 
ligfwe obſerve the Canon Law, in caſe of Marriage, Teinds 
Icind fuch likz,which are ſomewhat Eccleſiaſtical by their 
Traown Nature : yet in Preſcriptions which had their Ori- 
1eYIginal from the Civil Law, we follow the DiQtatsof rhat 


 Vefexcellent Law. 
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y Or the moſt part of the Price thereof wa 1 £01 


rs] werted, or to be converted, to the Bank- 


s rupts Profit and Uſe. 


d _—_— Preſumption of the fraudulent Diſpoſition 
of the Bankruprs Eſtate, is, if the Price of the De- 
ie bitors Eſtate was converted, or to be converted to 
the Debitors own uſe, and profit. And this proceeds up- 
pon the ſame reaſon, whereby the Rebels Eſchear is de- 
clared null, if he be ſuffered to remain in poſleflion, A& 
Sf 145: Par: 12: 79: 6: And as by that AQ, the ſuffering 
; the Rebels Wife or Bairns to remain in poſſeſſion isequi- 
valent,as if the Rebel himſelfremained in pofſſeſhon: ſo if 
it can be proven, that the price of the Debirors Land 
was applyed to the behove of his Wite, and Children; 
I conceive ir is equivalent, as if it were converted to 
his owns betiove, though this A& do not exprelly bear 
at: 

Upor this part of this At, aroſe lately the enſuing 
| debate: Hermiſtonn being obliged to pay the Lord Sinclar 
$000 Nerks as an Annuity, and fot his Aliment: This 
Obhigement was affigned to John Watt, and was by him 
transferred to George Cockburn, who did pay ſeveral Debrs 


for my Lozd,. bu finding that his payment, mighr 
CI'Ce 


—_— 
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therefore be challenged by my Lords Creditors, as made 


cou 


in prejudice of them who were -_ Creditors, he did|het 


take the Gift of my Lords Eſc 
bond: to the Exchequer, wherein he obliged him to 
compr at the ſight of the Exchequer, for the Superplus 
that exceeded the payment of the Debt truely payed, or 
to be payed to him, for my Lord. The Creditors ha- 
ving quarrelled thoſe payments upon this Att 1621, as 
made to their prejudice, becauſe though it was free to 
the Exchequer, to gift my Lords Eſcheat, and to bur. 
den it with any Back-bond, yet this Gift was granted 
truely to George, in contemplation of his former Right; 
Which former Right was null, as made to defraud them, 
and for the uſe of their Debitor ; and the Right made to 
him was null by this Clauſe, of this Statute, by which 
all Rights made to any perſon, are preſumed fraudulent 
if the price be converted to the behove of the Debitor : 
and if this were allowed, poor Creditors might ſoon be 
cheated by ſo eafie Contrivances. And tho his Majeſty 
may prefer a Donator to the true Creditor, where that 
is chiefly deſigned by his Majeſty ; yet where the Giſt 
is taken only by a perſon who had formerly defrauded 
Creditors, meerly to palliat the Fraud, in that caſe,the 
Gift laborat eodem witio, being alſo taken for the behove 
of the Debitors, and ſo is null by the former AQ 147. 
Parl 12. Ja. 6. But this was repelled, becauſe the Lords 
found, that whatever might be ſaid againſt the former 
Right, upon this Statute, yet the Gift of Eſcheat did 
ſufficiently defend him, for ſince any Superior might 
allow an Aliment to his Vaſlal, being Rebel, and might 
grant his Liferent Eſcheat for that Effet, why ſhould 
not this Liberty be allowed to the King. 3.Decemb: 1674. 
Bur if this Gitt had not interveened, it ſeems uncon- 
traverted, that the Obligement to pay Sinclars Debts, 
though undertaken prior to any Attion at the Creditors 
inſtance, was not ſufficient to defend the Undertaker a- 
gainſt prior Creditors, for the Right being at firſt quar- 
rellable at their inſtance, as done in defraud of them; it 
being a Right made for the behove of the Debitor * . 
cou 


eat, and gave a Back, < 
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nade[.,11d not thereafter convaleſce, 
 didſNebitors Debts. 


by undertaking the 
For it was all one to pay the Money 


Cketo Sinclairs Creditors,as it would have been to have pay=- 
1 told it to himſelf. Andif the Money had been payed to 
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my Lord, to the end he might have payed them, the 
payment might without doubt have been quarrellable. 
And yet a Deed once quarrelable may thereafter con- 
valeſce, if there was no Fraud in the firſt Contrivance, 
v.g. If an Uncle ſhould diſpone his Eſtate to his Ne- 
phew, who knew not of his being inſolvent, this Right 
might be reduced upon this Stature7 And yet if there. 
after, the Nephew ſhould bona fide undertake the Uncles 
Debts, before any Diligences done by the Creditors, his 
Diſpoſition would be ſuſtained in fo far as true payment - 


was made. 


They making the reſt forth-coming to the 


ramanent Creditors who want their duc 
payment. 


to one who was Partaker of the Fraud, is reduce- 

able ; ſo that the Buyer will be forced to quite the 
Land, or thing bought fraudulently, to the Bankrupts 
true Creditor : Ir may be doubted, whether the Buy- 
er, though partaker of the Fraud, will get Repetition 
of the price truely payed by him, frem the Bankrupt 
to whom he payed it... And it may be argued, that he 
would not, becauſe firſt, the Law never authorizes,nor 
lends its affiſtance, to recover what is due by fraudu- 
lent, and unworthy Obligations, for there it behoved 
to be the Miniſter of Iniquity, and to ſerve Vice in a 
mean, and ſordid way, & ubi dantis, & atcipientis ture 
pitudo werſatur, ceſſat repetitie. |. 3. ff. ds conduff. ob turp. 


eaul, 
a 2. The 


_ by this AQ, the Diſpoſition made by a Bankrupt: 
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2. The Buyer in this caſe cannot complain of the Law, 
fince he knew the hazard, and yet run upon it. 3.This 
were to invite men to commit Cheats; whercas to deny 
them AQtion of Repetition upon the Eviction, were a 
ready Mean to deter them, ſince the hazard would be 
ſo great, 4. This may be further clear. . 1. C. de preſey. 
30. annor. Or I. ſi. qu C: de reſcind. wend. & 1: fin: C: dt 
litig: & I: fi fundnm ſciens: C: de evift: & |: 25: Baſil: deyeh: 
auth: jud: poſſidend: engry 0 ToauTop 41 TWwahaGo ou ufce 
eT: n2prypat's J8'us Tous daviisag gov, ok 53; Kefy 
TOY Tp TOY CV anetThOVy. . But yet the contrair, 
wiz: 'T hurt the fraudulenr Buyer ought to have Repeti- 
tion from the Bankrupt Seller ; may be urged by theſe 
Reaſons, Firſt, Crimes and Frauds are extinguithed by 
mutual compenſation, and therefore, ſince as the Buy< 
er would have had an Attion of Eviction, if no Fraud 
had interveened, ſo oughr he to have the ſame AGtion 
where the Fraud is mutual, for there it is in the ſame 
Condition, asif it had never been; for it is extingui- 
ſhed, /: viro ff ſolut maty: 2. If the Seller ſhould nor be 
obliged to reſtore the price. he ſhould gain by his own 
Chear, for his Creditors would be payed, by' prevail- 
ing againſt the Buyer, and he would retain rhe Price. 
3- Where the Buyer and-Seller are in the fame conditi- 
OR, his condition is moſt favoured by the Law, who 
ſeeks only to ſecure himſelf againſt lots ; in pari caſume- 
lior eft conditio ejus qui certat de danne vitando, l: non debet 


ou MSROQOY9 


ﬀ: dereg: jur: And this is alſo clear, per {: 3: C:'d2 his 
gti vi metuſoe cauſ: & |: fin:C: Commun: de !:;gat: T would 
rather perhaps incline ro think, that becauſe both have 
offended, therefore both ſhould be puniſhed ; the one 
by being obliged to refound the Price received, and rhe 
other by-not- getting it, though refounded :. But that 
he ſhould ſee it confiſcated by publick Authority, like 
the Legacies left to unworthy Perſons, who are wunca- 
pable of them ; for theſe remain not with the Teſtator, 
nor yet goto the-Legator, but fun? caduco, and belong 
to the Fisk. Mb: - bo Re 
. I may be here doubted, if in theſe ReduRtions,” the 

Defender 


SETS» a a. nd” an ps a rr 05 


* -® Y 
ww 


( 79) 
Defender who is to reſtore what is diſponed to him, 
will be obliged to reſtore rhe Fruits of rhe thing ſold, 
and wherher he will be obliged to reftore them from the 


{dare of theSentence, or from rhe rimeof Liriſconteſta- 


tion or from the Citation. The Civil Law 7. 25,4. 4. 
F. h.t. Ordains not only the thing it ſelf to be reſtored, 
but the Fruits which were upon rhe ground at the time 
of the Alienation, and theſe which were reaped after 


; | theA&tion was intented ,z2n ſolum autem rem ipſam reftitui e- 


porter, Veriim Or frutins qui allenationis tempore terre coherent, 
gia ſunt inbonts fraudatoris. Item eos qui poſt judicaum in. 
cohatum recepti ſunt medio autem tempore perceptos in reſtituti- 
01em n0n venires But the Bafilicks differ ſomewhar, for 
they ſay, qui poſt litem conteſtatam percepti ſunt. As Fibrot 
tranſlates them, MsT4 Te:%27 a5 zu anchevrss. Bur theſe 
may be reconciled, becanfe though in our Law, Litiſ. 
conteſtation is only made by the Deciſion of the points 
in jure, and the aſſigninga day to either Party to prove, 
whereupon an AQ is extratted : yerby rhe Civil Law, 
Litiſcontefation was made as foon as the Defender de- 
nyed the thing craved, and fo judicitm incohatum differ- 
ed 2 little with them, from Liriſconteſtation. 

Our Senate obſerve as a general Rule in all ReduQti- 
ons, todecern fruits ro be reſtored from the time that 
the poſſeſſor knew that his Right was not valid : and 
therefore when it was palpably unjuſt, they uſe to de- 
cern from the date of the Ciration, but not from the 
Citation upon the firſt Summonds, becauſe theſe are 
bur Indorſations, where Copies are ſeldom truely given, 
and fo the Defender could nor rhereby be pur in mals 
fidz. This was fo decided, Howiſen contra Gray, Febru- 
ary 1672. And yet this ſeems to authorize the belief 
that Citations upon firſt Summonds may be falſe, where- 
as ſince the Law commands them, it ought to believe 
them, and ſo puniſh the Forgers, rather than diſcredit 
the Form. If the Nulliry depend apon a debate- 
able Point, they decern from the Litiſconteſtarion, be- 
cauſe thar Nullity was not clear till then, v: g: if a 

Diſpoſition were quarrelled asmade to a Brother in Law, 
and 


"> 
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and he alledged that the A& extends not to Brothers in 
Law, if the Lords found the Statute to extend to Bro- 
thers in Law, eocaſu,ifit werereferred to the Defenders 
Oath ; the Lords uſe to decern from the Liriſconteſtas || 
tion ; becauſe after that, the Defender could nvt doubt 
of the Nullity of his own Right, tho' before he might 
have doubred. But if the Nullity depend upon extrin- || 
ſick Probation, which the Defender could nor know be- 
fore Sentence : as for inſtance, ifit ſhould be denyed 


, by A& of Litiſconteſtation, that the Debitor became, 


'ana was inſolvent ; the Defender could not be in mala 


| Fide till this were found proven, and ſo ought not to be, 


lyable in fru##s, till ſentence. | | 

I conceive that theſe generals may likewiſe be parti« 
cularly applyed to this Statute, by conſidering three 
different caſes,relative to the three different parts of this 


Statute. 


The firſt is, that of the firſt part of the AQ,by which | 


_all Diſpoſitions made to confident, or conjunt perſons, | 


in defraud of lawfulCreditors,without an onerous Cauſe 
are ſo reduceable, that the Alienation being reduced, 
the fruits extant are to be reſtored, from the time of 
the intention of the Cauſe, and not only from the time 
of Litiſconteſtation. And yet it would appear, that 


all the by gone profits, or fruits ought to be reſtored ; Jr 


not only from the time of the Citation, but from the 
date of his poſſeſſion : Becauſe, 1.By the expreſle words 
of the ſtature, all ſuch Alienations are declared to have 
been null from the beginning, and ſo are in the ſame 
Caſe, as if they had never been made. But fo it is, if || 
they had never been made, the poſſeflor behoved to | 


. have reſtored all the fruits, whether extant; or not,and 


even from thetime of his Poſſeſſhhon. 2. This ſeems 
moſt reaſonable, for the Law having diſcharged ſuch A- 
Henations; he who ContraQts in ſpight of or to cheat 
the Law, ought not to be proreCted by it ; and the De- 
bitor might thus prejudge his Creditors, for 1t 15 a pre- 


judice to them to want the fruits and profits of theirDe- | 


bitors Eſtate, from the Alienationtill the time of iT 


- 


De ( 8: Rp 
ting an AQtion, which Poverty, or Abſence, Tgnorance, 


or latency ofthe Deed, may keep them from inventing; 
and which may be very conſiderable; and were it not 
abſurd, that a gratuitous Diſpoſition of an Eſtate of ten 
thouſand Merks by year, ſhould carry the Receiver ro 


[five or fix: years Rent, extending to 50000 Merks, be. 


cauſe the Rents were intrometred with, prior to the in- 
tenting of any Aion of ReduQtion, - and yet the Eſtate 
ſhould not be able to pay all the Debts due to the many 
poor Creditors; who are Purſuers of the ReduQton. 
The ſecond caſe is, where the Diſpoſition was made 


Ito one who was particeps fraudis,and he isto reſtore even 
Fall the profits from the date of the Alienation; whether 


they be Fruits occaſioned by his own induſtry, or 
brought forth by the nature of the thing poſſeſt. For 
he who. was partaker of the Fraud, is male dei poſſeſſor, 
and ſuch are ſti]1 decerned to reſtore all, fruFus extantes 
rei Vindicatione ; & conſumpros condittione fine tauſa, 1. 3, C. 
de condi#.' ex leg. nor ought he in reaſon to reap Advan. 
tage by his own Cheat +: | and as tie cannot blame the 
Law for ſeverity to'him, fince he occaſioned his own 
loſs; ſo the Creditor might complain that ſuch as cheat. 
ed the Law, and him, were enriched by his loſs:- and 
the reaſon why bone fides poſſeſir facit fruttus conſump . 
tos ſuos,is,becauſe he not knowing but theſe profirs were 
his own, - thought he might live accordingly; this Rea. 
fon is wanting in him whois partaker of the Fraud, for 
he knew that theſe Profits belonged to' others, - and ſo 
hould not have ſpent them. And though ir may be 
alledged, that all Diſpoſitions made to- confident, or 
conjunCGt Perſons, are reduceable by this AR, 'as fraudu- 
lent, and therefore the Receiver cannot be called bone 
# poſſeſſor 1n no. caſe, for nothing is ſo contrary to bor 
es, as Fraus, Itis anſwered, that a Diſpofitien, may 
be made to a conjuntt perſon, who knew' neither that 


[the Diſponer had Credirors, or that his Eſtate was not 


ible'to pay them, and Fraws ex eventu, asT obſerved for- 
merly, is not mals fides, - 


('$2 3 
The:thirdeaſe,' is of Creditors who got a Diſpoſition, 
from the common Debitor for payment of their Debtfy, 
but it is reduceable at the inſtance of other Creditorghye 
Who have done diligences ; and theſe, I think, ſhould. 
according to the Rules of Juſtice, and Reaſon, be only; 
obliged to reſtore the profits of the thing ſo diſponedhky 
from the date of the ſentence : , for ſince they are monty] 
favourable than a conjun& perſon, who gets a Diſpolls 
ſition without,an onerous Cauſe, and that he lucra: 
ufFus ante citaitonem perceptos, they ought to have morghy9 
favour. But I have net heard thjs debated, nox deci&ys 
ded, and it is; generally believed that they would be ly+ 
able after citation,but if he hath doloſe received payment a, 
and was particeps fraudis, even he, though Ge 
ought to reſtore all the profits received by : him fron. 
the time of his poſſefſion. In all which Reſtitutions thikhy; 
Jeſtorer will have detenſion of the [neceſſary expenſalf A 
ed by. him, whether he be bane fidei, or mae Poly - 
ſeſlor.' 1. Cog-. de rei windicat. . vuns-atpourTas wrTH - Ti; 
$T &v70U5 ayaykain SaranuaeTre Baſil. I. 10S: 14+ h.thy j 
Fo which there is alſo added #es 7 xaT#s yropunv THhhm 
Iaritsoy Yyerouere.. Et fi qud alis ex creditorum woluntith v1 
tefate ſunt, | is 
The Givil Law ordained the Fruits that were upon thr 
Ground, the time of the Diſpoſition, to be, reſtored 
though theſe were conſumed before Ciration 1, 25:9: 4 
.h: t: becauſe fra pendentes, were pars foll, and ſo werdyi 
to be. reſtored : ; but this has nor been craved with'us Kh 
and fince they uſe to be bona fide ſpent, there is no. rein 
ſon to reſtore them more than orher Fruits: 1 hawhpr 
heard it contraverted, whether a perſon to whom thiy; 
Diſpoſiction is made in defraud of Creditors, may whetd'1; 
that Diſpoſition is reduced, - purſue by way of ACtioni] 
for the Expenſes he beſtowed neceſſarily in repairingfy w 
the Lands, or Houſes diſponed ; and it may ſeem thathor 


-this being once a Debr due to him, it cannot be taker 
Away bur by z Diſcharge ;. . And yet Lawyers areclear,. .. 
that though ſuch Expenſes may. be retained, or that, 
«the Defender in ſuch ReduQions may alledge = - & 
1g0t]... 


= ' ($3) 
10g ht cannot be reduced rilf all his Expenſes be repay 
ebtfd. Yer if LE -——d his night —- nd without 
DISgroponing upen his Expenſes, an rations, then 
ule Nis to. have paſt from them. For the. Law pr 
nIYfimes, that \if he Had raph. him, - hewot 
dave craved / it before he was difpoſſeſt : Neither is it 
11@nly to « Poſſeflor male fidei Tp the Law makes no 
ſpofiffibr competent pro ſulppribus bn rem alienam facts, Bur 
ate ſartie is likewiſe afferted de\ bone - fidei poſſeſſore. +47 
10rffeftic, 'de rei wird... .s Kenn FI0TH T4pt. wy 5dantyigsy 
Eecliyory ty £K £68, aMAd Fatakarde xr. whith igrbes 
 Iy ith 7. Su vis. -de rei vind. & 1 Mi avrcaff. de a 
en Zebir. | Bur «yet it is the opinion of ſome 'erhirient 
torfawyers with vs, that even after.the RIS IB reduce!, 
rote perſon to whom the Right is ihade, may recover 
thikyment of what he necellarly befibived, even by Wa 
nk JI Aftion : and Molineys ad conſuetud.,.. pari en]. F.1.7g rg 
Poſh - Is of their opinion, ard aſſets thar the preſenr Cu. 
Tavtns of aJ1 Courts have receeded as tothis from the Ci- 
Þ.thil Law, and yetit may ſeem in our Law, that is is 
T*mpetent and omitted, and ſo ſhould tarher beallawed 
nt (dit Law; than in the Civil Taw, efpetially \ feing 
is is of the Ppfure of Compenſation.” .Eor' when, rhe 
| thiFarſutr craves the thing diſponed to be reſtored, witle 
redltie Fruits ant Thtereſts : ir ſ$ms to be a ſiifficienc 
S: 4 wy nd of Compenſation, - or at leaſt an Exception gue 
velipic ngrurey compenſationis, that the Defender beftowed 
usÞ much upon the thing craved to be reduced, as thay 
mpenſe-the” Fruits, ' or a fart'of the Stock, and by 
wreſs, AQ of Paftliament, Compenſations are not re- 
ivable after ſentence, and therefore neither ſhould ir_* 
heals "lawful afrer Rinrdhice of Reduttion, wherein this 
Pllowance ihighthays been.craved to feck Allowance 
y way of Attion, for what was beſtowed in Mceliora- 
hs, or neceſſary Expenſes *-* 
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And if in time-coming, any of the ſaids _ 
Dyvours, or their interpoſed Partakers|;, 
of their Fraud, ſhall make any voluntar|b* 
payment, or Right to any perſon, in de-|\" 
fraud of the Iawful, and more timely di-Cr 
ligence of another Creditor, having ſerved|” 
Inhibition, or raiſed Horwing, Arreſi- S 


ment, Compryſing, or other lawful Mean ira 
duely to affe® the Dyvonrs Lands, otlis. 
Goods, or Price thereof to his behowe {| 
in that caſe, the ſaid Dyvowr, or inter: ul 
poſed perſon ſhall be holden to make theth« 
ſame forth-caming to the Creditor having W 
wſed his firſt lawful Diligence, who ſhallſbe 
. likemiſebe preferred to the Creditor, whiY 
' being poſterior to him in Diligence, hath 
obtained payment by particular favour off®Y 
+ the Debitor, or of his interpoſed Con 4 ay 
dent, and ſhall have good AGion to recho 
wer from the ſaid Creditor, that which wa I, 
woluntarly payed, in defraud of the Pur wh 
([uers Diligence. Rn mo 
t 
Ge. by the firſt part of the AQ, all Diſpoſitior of, 


beallowed, if made for onerous Cauſes, to conp.cell. 
or confident perſons, yet that only hou when Was 
d By 1 ff Tur 
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Creditors have done no lawful Diligenee : But where 
= [Creditors have done lawful Diligence againſt the Bank- 
rupt, by inhibition, Arreſtment, Horning, Compry- 
d; Jing, or otherways, in that caſe the Bankrupt againft 
 {jyhom the Diligence is uſed, cannot make any volun- 
Tiitar Right of his Eſtate, to prefer thereby any Creditor 
ar [be pleaſes, to the Creditor who has uſed Diligence, and 
lou that though the Creditor who has got the Diſpoſition, 
"was likewiſe a lawful Creditor * Burt in that caſe the 
di-ICreditor who is preferred, is declared by the A to'be 
ly able toe make forth- coming the Price of what wasdif- 
poned to him. 

ſt- By the Principles of Reaſon, he ſeems not to a& 
fraudulently, who gets payment of what is due to him. 

i yet X . 
Bur yet by the Civil Law, poſtquam Creditores d magiſtratie 
Nin poſeſſionem bondrum miſſi erant, their Debirors could not 
ye ;| even pay any true Con-creditor, and ſo prefer one Cre- 
{&itor to another, ſuitably tro which, our Law has not 
eF[allowed here the proferyin one ( reditor to ano- 
the[ther, after diligence done by Horning, Inhibition, &c. 
_ hich diligence we have equalled to the »n1ſſo in poſſeſſi- 
"ol mem by the Roman Magiſtrate; And in effe&t there can 
athe no Diligence done in Sco:land, without the Authori- 
oh ty of the Magiſtrat ; for no Inhibition, Horning, '&c. 
can be raiſed without a Warrand from the Magiſtrat. 
UF And as it was reaſonable that a Creditor qui ſbi vigilavit, 
off Oy getting payment, ſhould not be prejudged; Fs it Was 
5185 reaſonable, that payment made to him in prejudice 
JF of another Creditor, qui fibi vigilavit, by doing diligence 
cAfhould not be ſuſtained. And thus we may reconcile 
| this part of the Stature with þ. 6. F. 6. h. t.Which fays, 
VAT that qui ſuum recipit nullam videtu» frauders facere, with 
unq which agrees: l: 6: $. 2: Baſil. h.t. © yp40; Aafwry vs Te. 
ypaen. OY 
|. From this part of the AR, it is firſt obſervable, that - 
though voluntary Rightsare reduceable, at the inftance 
jongof prior Creditors, who have done Diligence; yer ne- 
-on.cellary Rights are not, and therefore, if the Bank 
herfWas obliged by a Minute to ſell his Land, before h 
gorpPur to the Horh, if for Implement of that Minut, he 
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Jhould thereafter diſpone his Lands, that Diſpoſition fa 
may ſeem not reduceable, at the inſtance of a Creditot|/* 
who had uſed diligence, by Horning, orotherwiſea 't 
the Minut, though before the Diſpoſition ; Becauſe it|* 
may be alledged, that in this caſe, "the Creditor cannot l 
be ſaid to' have been voluntarly preferred by partial faq * 
your, as the Aethears. For that cannot be called 'vo{$' 
luntar, to which the -Diſponer might have been com: de 
pelled. And in this caſe, as well as in Reduttion, © © 4 L 
captze inhibitionis, theſe Diſpoſitions. which depend upv [his 
neceſſary Cauſes, are drawn back, ad ſuam cauſam. But NV 
the Doubt may be greater, if the Cauſe upon which the di 
Diſpoſition depended, had no ſpecifick Obligation in it bi 
to grant the Deed. quarrelled, but only a general Obli P* 
. gation, v. g. If Zitius ſhould only be obliged by a Mi) ©© 
nut to diſpone Lands to Mevius ; if Titius thereafter be tt 
.1ng. put to the Horn, at the inſtance of Semproni a! D 
ſhould after he was put to the Horn diſpone Lands rq ** 
Mevizs; 1t may be Joubted whetſ\er rhat D{ponoy z+ 

would be reduceable, ſince the Minut did not bear at 
expreſs Obligationto diſpone the ſpecifick Lands after by 
_ wards diſponed, butonly to diſpone Lands in general} P' 
For it may be alledged, that quoad theſe Lands, the d! 

Right was voluntar, ſein there was no ſpecifick Oblj 
' gation, guoad theſe. And if ſuch a Diſpolition, as thiy ®? 
might be ſuſtained, all Diſpoſitions, made for oneroug © 
. Cauſes, mage be ſuſtained. | m 

. Notwithſtanding of all which, I conceive, that by 
. Voluntar Rights and Payments in this Paragraph, at 
_ underſtood aſi ſuch Rights and Payments, as axe mad 7 
without any previous diligence, though the. Debita! 
. Could have been compelled ro make them ; and though 
there” be a preceeding Caule, © whereipoti the Debiroq ® 
. might have-becn forced, to make the ſaids Rights ui tl 
- . Payments, and ſo are neceſſfar, quoad the Debitor, if 
..ther Creditors had not been concerned ;_yet they are ac} 2 
. counted voluntary, as to, this A& and Stitute, becaul by 
, 8. Debitor having other Creditors, who might havq #3 
. compelled him as much as the Creditor Whom Hen 5 


& > 


*s 
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5: Afatisfiod:yet he voluntarly prefers &gratifies him inpr& | 
Iirodjudiceof their diligence,andeven in he cafe here inſtanc- 
-&e1ed, of a Minurt bearing an —_— ro diſpbhe Land,if 
{> w/the Dyvour ſhould after the diligence of other Cred:- 
not} fors difpone, that Diſpoſition would be conſtrued a vo- 
t &1lentary Righr, which the Bankrupt onghr nor to have 
velgranted in prejudice of his other Creditors, who had 
<o<m Jone Diligence, and whq might have affefted the ſame 
Land, if the Diſpoſition had not been made'; norwirh- 
og) Nanding of the perſonal Obligation contained in the 
Bd Minut. And it Cannot bedenyed, thar there is a greit 
| thy difference berwixt a Debitor inhibited only, 2nd a De- 
1 ir] bitor Bankrupt; for a Debitor who is inhibired, dif- 
we: poning, what he was bound to,by an ny prior 
Mi; to the Inhibition, does not contraveen the Command of 
the Inhibition, which only forbids him to do any new 
'| Deed, to the prejudice of the Inhibitor. But a Bank- 
rupt not being able to ſatisfie all his Creditors, does 
1] contraveen this Law, in gratifying one, to the preju- 
1 dice of others, andto the prejudice of Diligences done 


Sos by them. Eſpecially ſince he could not have been com- 
Fr pelled in Law, to prefer the Creditor who had done. no 
hd diligence. 


bil What Diligences are ſufficient to reduce Deeds dong 
| by Bankrupts for pron one Creditor to another 
ou contrary to this Paragraph of the A@ of Parliament, 
may be reſolved in thefe Concluſions. | 
1. The regiſtrating of a Bond was not fufficient, Jar. 
1d wary 1688. Welſh contra Galatie, becauſe Regiſtration is 
not a Diligence upon a Bond, but only on a Deed done 
for preſervation of the Bond ; and the Regiſtration can- 
not prove the date in a Competition for it is known that 
a Bond will be gor Regiſtrated of any date, .and not of 
the true date of which it was given in, which isa thin 
very puniſhable in itſelf, for thus it may be regiſtrated, 
tw? ofrimes *tis after the Death of the Granter, though 
by his death the Procuratrie expires, which is the Ware 
rant of the Regiſtration ; But yet I think it may beur- 
. ged, that Regiſtration ſhould be a ſufficient Diligence, 
| F 4 quoad 
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gutad this effef, for elſe the Debitor from Diſpite a« 
gainſt his Creditor becauſe he raiſed Diligence, or to 
Prefer his nearer Friends and Confidents in prejudice of 
the Diligence, may make and grant Rights, ſo that the 


Remedy appointed by this AQ, for preventing this, by | 


uſing Horning or wes, Inhibition, &c. will become 
abſolutely ineffeCtual and eluſory. 
_ 2. Thouzh this Clauſe bear generally, that Diſpeſits. 
ons made in prejudice of ſuch as have done lawful Diligence, 
by Inhibition, Horning, Arreſtlment, or Compryſmng, ſhall be 
quarrellable : Yet it may be juſtly doubted, whether 
theſe words muſt be ſo interpret, as that any of theſe 
Diligences ſhall be a ſufficient ground, promiſcouſly to 
uarrel any Diſpoſition : Ss that the Law conſiders not 
f, much the nature of the Diligence done, as the par- 
tial favour, and Gratification of the Dy vour, or confi- 
dent who has done no diligence, and the preferring him 
to one who has done diligence, though that diligence 
was not per ſe proper to affe&t. For if it had affeted 
roperly, there had been no neceffity for this AR, or 
Statute, wv. g. If the Creditor had inhibited, the Debitor 
conld not have thereafter diſponed in prejudice of that 
Inhibirion,but the Diſpotirtion would have been reduce- 


ble ex capite Inhibitionis. But if the Creditor not know- | 


ing that the common Debitor had Money lying by him, 
that could be affe&ted with Arreſtment, did omit to 
Arreſt, bur did inhibite, it appears, that if the Debi- 
tor ſhould, to gratifie and prefer a Creditor, who has no 
diligence, give him that Mone , this Law -and Statute 
intended, that the Creditor who has done diligence by 
Inhibition, ſhould not only have liberty to reduce all 
Diſpoſitions ex capite hhibitionis : For that was cor 
tent before this Law, bur that he ſhould have com 
nem ex hac lege, to recover that Money ; though the In». 
hibition be no proper way to affe&t it. And yet upon 
the other hand, it would ſeem abſurd, that thee 
of an Arreſtment ſhould be a ſufficient ground 
Uſer to quarrel a Right made of Lands, for that wile 
 Vitioſa traniitie, de genere, in genus, But as in all general 

zETT7T 7 | he hed lauſes; 
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Clauſes, ſo in this, the Application muſt be, ſarguls ſon- 
gulis : and therefore if after a Creditor has uſed any re- 
al Diligence that may affe& Land, ſuch as Inhibition,or 
Compryſing, his Bankrupt Debitor, ſhall to diſappoint 
that Diligence, diſpone his Lands to a Con-creditor, 
who has done nq diligence; then the Inhibiter or Ap- 
ryſer, may quarrel that Diſpoſition ; or if a Creditor 
So aflefted any of his Debitors Sums, by Horning, or 
Arreſtment, and if ro diſappoint that diligence, the 
Bankrupt Debitor ſhould diſpone upon his Moveablesin 
favours of a Con-creditor, es caſu, that Diſpoſition to 
the Moveables might be quarrelled by him who has uſed 
Horning, or Arreſtment : which are diligences proper 
fo affe&t Moveables in our Law. Which may be fur- 
ther urged by theſe Reaſons. 1. Becauſe Inhibitions 
and Compryſings are not proper Diligences to affe& 
Moveables, no more than Arreſtment or Horning can 
affe&t Heretage : and the Law never priviledges a di- 
ligence except where the diligence could affe&. 2.The 
Reaſon-wby the Law priviledges ſuch Creditors as have 
uſed theſe diligences, 15, becauſe the Law preſumes rhey 
might have affefted the Bankrupts Eſtate by theſe dilt- 


| gences, and becauſe it preſumes that the Debitor dif- 


poned his Eſtate, to ___— that diligence. Rut fo 
It is, that neither could Inhibitions affett Moveables,nor 
can Arreſtments afﬀfe& Heretage ; nor were theſe Difſ- 
poſitions made te diſappoint ſuch diligences, and there- 
fore, &'c. 3. When men are to buy Land, they look 
only the Regiſters for Inhibitions, or Compryſings, but 
they never conſider whether there be any Arreſtments 
uſed againſt the Seller. | 

3-Though this part of the Aft beconceived in favours 
of Creditors, who have uſed Inhibition, Horning, Ar- 
reſtment, Comprylſing, or other lawful diligence ;- yer 
this Clauſe muſt be ſo interpret, that the meer raifin 
of an Inhibition or Horning is not ſufficient excepr the 
Inhibition or Horning be execute, as was found Feb. 
1671. in the caſe betwixt Tynont and Grahame of Creigie. 
For the A& of Par!. mentions ſerving an Inhibition,and - 


uſing 
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tins a Horning,and not the raiſing of either. But yet if|/ 


"the Bankrupt to diſappoint his true Creditors, who have 
raiſed Letters of Inhibition, Horning, or Arreſtment, 


ſhould collude with his other Creditors who knew the | 


'raiſing of theſe Letters, and they by expreſs Collufion, 
ould make and receive ſuch Diſpoſittons, T conceive 
theſe Diſpoſitions may be quarrelled upon this uot of 
the AR, though the Letters were only raifed ; 

the A& might be abſolurely diſappointed, and immedi- 
atly upon the raiſing of the Letters, ſuch Diſpoſitions 
might be made. and the Creditor who did exa&t diligence 
& one quod in ſe erat, ſhould be prejudged by fraudu- 
lent conveyances, and 4 the nimious diligences of his 
cheating Debiror. Nor ſhould the fraud of a Creditor, 
receiving ſuch Diſpofitions, be of advantage to the Re. 
ceiver, nam nemo debet lucrari ex ſus dolo. 

. But it is more difficult to reſolve, whether a meer 
Charge of Horning, without Denounciation, be a ſuffi- 
cient diligence to make all Deeds after the Charge to be 
quarrellable upon this A&. And it may be alledged, 
that to charge upon the Horning, 1s to uſe a Horning, 
which is all that this A& requires. 2. The Charge is 
properly the diligence, for thereby the Debitor is com- 
 manded under certification, that he would be denoun- 
ced; whereas the denounciation is bur the effe& of the 
Diligence: and the Debitor is denounced becauſe he did 
not obey. Which Reaſons incline me to believe, that 
the Charge without Denounciation, is a ſufficient Dili- 
gence in thiscaſe; And it was ſo found in the caſe of 
Alexander Chapeland contra the Creditors of Baillie Drum- 
mond, for the ſaid Alexander having raiſed a Horning a- 
punk Provoſt Drummond, of a Diſpoſition made the next 
Jay after that Horning, was reduced as made in defrau$ 
bf his Diligence, he having denounced as ſoon as the 
days of the Charge were expired, and the ſame Diſpoſi- 
tion was likewiſe reduced at the inſtance of Major Bate- 
Man though he did not denounce for- fixteen days afrer 
" the Charge, for tho it was alledged that non fecir onme 
guod tn ſe trat and that that is only to be reputed to - 
exaC 
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et if [exat diligence, yet this was repelled; becauſe. fo few * 
have | days were elapſed after he could have*denounced; nee | - 
ent, | ze minimis curat pretor, nor did the Major himſelf "live - V 
thef5n Edinburgh, whereby he could know there was" fuch a | 
hon, | Diſt poſition made ; but where there was Tong and: fi 
pine Negligence for many years after the Charge was 
t of] given in, not denouncing thereupon ; The Lords farind 
not the ſame ſufficient to reduce poſterior Diſpoſitions; 
for that cannot be called a diligence which is not cons 
Ns | tinued habili modo & intra tempus habile, and this would 
nce pr all Creditors to an unjuſt ſtop, for the doer of the 
au iligence would neither pay: himſelf, nor ſuffer others 
his] tobe payed, and this was found July 1687 Home and Lyle 
Or, | againſt Dalrymple, and it holds not only in Horning, but 
Re-| in all- other Dili gences, as  Compryſings, &c. 8. Feb. 
1681 Wilſon contra Roſs; and for the ſame reaſon, I be- 
eer | heve that a perſonal Charge upon an Inhibition, would 
fi-| operat the ſame effe&, though the Execution were not 
be | uſed at the Mercat-Croſs ; becauſe thatis only neceſfzr 
ed, | to put the Liedges in mala fide, in order to a ReduQtion 
ng, | ex capite inhibitionts. | | 
15 And I conceive likewiſe, that the Inhibition bein 
m- | lawfully ſerved, though not Regiſtrated, would be fuft 
n- | ficient quoad the effe&t deſigned by this part'of the AR, 
he | for the regiſtrating an Inhibition is different from the 
id | ſervingofit; and the' ſerving of the Inhibition: is all 
at | that this AQ requires: And if the Creditor may reduce 
li- | ex capite Inhibitionis, before it be regiſtrar, "if it be once 
of | ſerved, that is to fay, lawfully execute, much more 
me | ſhould the execution of it without Regiſtration, be ſuk 
a= | ficient as to this AQ. But it has been found that an 
xt 1 Inhibition ſerved at the Mercat-croſs of the Shire with- 
1] in which the Lands did not ly, was not a ſufficient Di- 
ie | ligence upon which a ReduQtion might be raiſed as to , 
i- | Lands in other Shires by vertue of this Clauſe, for gazed; © 
e- | nullum eft proinfefto habetur ; & quod contra Regulas jurts fi, | 
Tr | effettum juris non parit 1686. Nicolſon contra Currie. 
re It may be likewiſe obſerved, that rhothis'part of the 4 
'AR, muſt be fo interpreted,. as that proper: and pectli- 2 
| | ar | 
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ar diligences may only affe& ; that 1s to ſay; Arreſt, 
ment Moveables; and Compryling Heretage : yet even 
in that caſe Horning may be accounted a ſufficient Dili» 

ence, after the-uſing whereof, the Debitor heing a 
Dewour, can neither Diſpone Heretage, nor Moveables, 
tothe prejudice of the Creditor, who uſed the Hor- 
ning : 1s not only a Diligence that may affe&t Move- 
ables, bur it is likewiſe a ſtep in diligence,neceffary fer 
a Horning, previous in many caſes to Comprylings, 
Which are real diligences. 

By theſe words any other mean, is to be underſtood 0- 
| ther lawful diligences, beſide Inhibitions, Hornings, 
Arreſtments, Comprylings, here expreſt. As for in» 
Nance, if a Creditor thould raiſe a Precept of Poynding, 
and ſhould charge his Debitor thereupon, to diſappoint 
which, the Debitor ſhould diſpone his Moveables to a- 


nother Creditor, the raiſer of the Precept might quarrel | 


that Diſpoſition upon this Clauſe of the AR. 

It is obſervable, that though 1n the firſt part of the 
AQ, after the Law has declared all Deeds done by Bank- 
rupts, in prejudice of their Creditors, without an one- 
rons Cauſe, to be null; yer it ſubjoyns immediatly in 
another Clauſe,that if a thirdParty ſhal bona fade acquire a 
Right to theſe fraudulent Rights, theſe Rights ſhall nor 


be quarrellable in their perſon, except they were like- 


wiſe partakers of the Fraud. But here where the Law, 


in this Clauſe, declares, that where Diligence is done 
by a Creditor, the Debitor cannot thereafter in his pre- 
judice,prefer another who is Con-creditor, and diſpone 
the Land to him,though even for an onerous Cauſe. Yet 
the Law has not determined, whether this Diſpoſition 
made to a Con-creditor, ſhall be quarrellable in the per- 
ſon of one, who bma fide has acquired that Diſpoſition 
from the Con-creditor, in the fame manner as it would 
have been quarrellable in the perſon of the Con-creditor 
himſelf. And though it may be alledged, that thg 
Clauſe ſubjoyned to the firſt part of the A&, in favours 
of third Parties, ought tro be repeated here, for fingu- 
lar Succeſlors in this caſe, not being partakers oo rhe 
| raud, 
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Fraud, ought not to be prejudged : Yet if we conſide« 
the caſe ſomewhat inwardly, we will find that a Diſpo 
ſirion made by the Bankrupt'to a Con-creditor, and by 
the Con-creditror toa third Party, is quarrellable in the 
third Parties Perſon. For the Con-creditor- could make 
no better Right than he had himſelf 5 and there being 
Jus qutſitum to the Creditor by the Diligence, ſo that he 
might have quarrelled the Right made to one of the 
Con-creditors, by the «common Debitor. - This Right 
could not be evacuated by any Diſpoſition, that the 
Con-creditor could make, and if it were otherwiſe, the 
Creditors diligence might be eaſily eluded, . and diſap 
pointed : for the Con:creditor finding: that the Right 
made to him was quarrellable, he might ſtill transfer his 
Right toa third Party, and there was great reaſon why 
the Clauſe was' conceived in favours of third Parties in 
the firſt part of the A&', which annulls only Deeds, be. 
cauſe made fraudulently ;* and therefore this Nullity 
ought not to have been extended againſt third Parties, 
who were not Participer fraudi s, for there :defitiebat ratio 
tegis : - But this Clauſe of the Att annuls not theſe deeds 
upon any- perſonal- accompr,- but becauſe rheſe Deeds 
are contrary to Diligences done by a-lawful Creditor. - 
And therefore the Nullicy here ought to be extended 
guoad all; © becauſe | to: whomfoever ſuch. Diſpoſitions 
weretransferred, they remain ſtill to be Deeds done in 
prejudice of Diligences done by a lawfut Creditor. And 
ſothe ground of the Nulliry: here being real, it ought 
to be extended to-all.. Bur 'if after rhe: Right is ſertled 
in the "perſon of the Confident, Diligence be done a- 
| the Dyvour, which che Purchaſer:from the Con- 
dent, '\neither doth, 2nar-isdbliged to know + be is in 
bona fideto-acquire, and his Right cannot be'queſtioned 
upon pretence of Diligences, as being real, : & que aff 
tiunt fundum, in reſpe&the diligence is-nor againſt the 
Perſon;\who ftands-in the Right, butragainſt the Aus 
thor who was denuded. - 012 \ 7 
Though the former Concluſion holds in 1Diſpolitions 
of Lands,” yet it may be dqubred, (whether it Z ns 
ew 
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likewiſe holt\{n Movebles, and it, ſeems very prejue Pe 
dicfal toy -and deſtructive of all Commerce, thar a third} Wa 

rty buying bona-fide Moveables, thonld be quarrelled JOr 
for them';' becauſe though they paſt through many |Þe 
Hands, | and were bought { it maybe )- ina publick [fÞ« 
Mercat; yet they were originaly-diſponed by a Bankg#t 
rupt, to 2 Can-creditor, in-prejudice of another Credigt 
tors lawful diligence ; and it this wereallowed, no pert 
ſon | covildibe in ba fide, -or-.in tuto, to Buy, or tf 
- Upon this part of rhe Statute, ' may be raiſed this c 
ther doubr, , vi. 'a Creditor edmpriſes, and thereafter [0 
another Creditor. gets 2 Diſpofition)for payment of his | Pri 
Debr, and {is infeft. - And'laft of all. a third;Creditor | 
compriſes& 1s.1nfefr. The firſt Greditor: who had compris |. 
fed, intents Reduftion of the Diipoſition made 'to the Ir 
ſecond Creditor; as made after he'tad done diligence ; | Re 
In which ReduQtian the ſecond Gompryſer compears,and |! 
deſires to be preferred}, 'becauſe he'is infeftbefore the | W! 
Purſnet,: though the firſt Conipryſer : and. ſo would | 
be pteferted.ro him. And firice q1d v7vcit vincentem. me, | th 
vinct'& we; cit follows clearly; that fince the ſecond | V< 
rs ws would-be preferred to- the firſt, - that. there. | 
fore he oughc al{oro bepreferred tg the Greditor,who had |P" 
got:the Diſpoſition, becaufethe firſh Compryſer would be | 01 
referted'to timiwhb had got that. Diſpolition-Itis- an- |: 
wered; br: the. Putſuer who is the friſt compryſer;thac | ie: 
he mufb be, preferred; and ths [Diſpoſition made. to the | 
ſecond Creditor muft accreſy t6 him,- becauſe he had |.T 
done diligence befote his Diſpolitibn 3 and by. chis'Sta- | bi 
tute; a Creditor to whom a Difpdfirion 1s made in; :de- < 
frand of & true Creditors Diligence, 1s obliged:to make | © 
his Right forth-coming to: the Crediror who thas done | £? 
Diligence ; , whereas that Diſpofition would;be prefer- | 3! 
red to the-ſecand/Compryling;' though Infeftment. had | 
ma or} 6s RIGD Comiprylung ;: becauſe, no-djligence | #1! 
was done by that Compryſer, when the Diſpolition, was - | 
made, noficonld'the' ſecond. Compryſer - be preferted ; | 
becanſe:hezchmperyſed oty all Right that was yt 314 I 
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jo Perſon of the Debitor : But ſo it 1s, that the' Debitder - 
ird} was denuded, by the Diſpoſition made to the Credir6x 
ledjor Truſtee. And I think the firſt Compryſer would 
ny [be preferred ; for this part of the Statute, ordains net 
ick the Diſpoſition to be null, and riot to prejudge the Cr& 
ak-dditors doing Diligence, which if it had only done, the 
di-ſecond Compryſer would have been preferred ; but it 
erMOrdains the Right made to the other Creditor, in pre- 
zudice of the Diligence, to be forth-coming to they 
Swho did Diligence, as ſaid is. Ir is here alſo obſerv- 
able, that if the Creditor who got the Diſpoſition, . hall 
not been infefr,the ſecond Compry ſer liad certainly been 
his preferred, for he had the firſt Real Right : Nor had 
or |the Debitor been denuded by the Diſpoſition. +400 
ri= |. As to the Argument, gut vincit vincentem me, vincil we 
he |It may be anſwered, that this Brocard receives many 
e; |Reſtriftions ; aniongſt which one 15, tliat if he qui wie 
id | cit me, uſe a priviledged way for prevailing againſt me 
he | which is riot competent againſt another, then poreſt gitis 
Iq | wincere 'vincentem the, & tamen nou vincere Me. And in 
eg, | this cafe we know, that there is @ ſpecial priviledge gi- 
ven by this Statute to the Creditor who does diligence: : 
and by vertue of this priviledge, the firſt Campryſer 
prevails here.; And this leads me to ariother Doubt mn 
our Law, which 13 very conſiderable. | 
- There are three Creditors; wheredfone has raiſed ard 
ſerved an Inhibition : The ſecond. compryſes for Debes, 
and upon Bonds poſterior to the Inhibirion,and is infefc 
\Fhe third compryſes alſo for Debrs -prior to the Inhi- 
birtion; ond is is alfo infeſt. The lahibirer intents aRe- 
duRion. ex capite inhibicionis, againſt the firſt Compryſer 
and reduces hisRight ;.and thereafter the Inhibiter.gon- 
pry fes alſo, and being infeft, he competes for the Mails 
an Duties with the ſecond Compryſer; and craves: to 
be preferred to him,beciuſe he has prevailed —__ J 
firſtCom pryſer who would have been preferred tohind, 
- | he being bur a ſecond Compryſer, &* qui tvincit vincentde 
&c. 2. The ſecond Compryſer compryſed from a per. : 
fon who was denuded, in 1wa far as the firſt Compryſer *:. 
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denuded the Debitor by his compryſing, whereupon In.#:C 
feftment followed. But on the other hand, it may be hel 
urged for the ſecond Compryſer,that the Inhibiter pre- 
vailed only againſt the firſt Compryſer by. vertue of his 
Inhibition, which did ſweep away the poſterior Debts;|* 
whereupon that firſt Compryſing was founded. But agÞ* ' 
to his Debts, whereupon he led the ſecond Compryfing,[$©" 
they were Debts contrated prior to the Inhibition, andÞ" 1 
ſo were not lyable to a ReduQtion ex eo capite. And as : 
his Debts could not be quarrelled by this Compryſer, ſol 
his real Right was alſo preferable to his, he having al 
a prior Compryſing, whereupon Infeftment followed. [the 
- As no Bankrupt can RR his Creditors, who haveſac 
done Diligence, by preferring oneof them to another :|0f 
So neither can he make a Diſpoſition to any confident fer 
ſon, with power to him to pay the Debt due to him|<01 
elfin the firſt place, and his Creditors in the next place, [7 
two inſtances whereofI remember lately decided. ThejCra 
firſt was, the 8 of January 1669. the caſe whereof wags|Þ1s 
this; The Laird of Craigmiler being Debitor to Mr John ber 
Preftoun his . Brother, did diſpone his Eſtate to him for|Di 
- payment of his Debts particularly therein related ; with|me 
power to the ſaid Mr John to pay any of the Creditors|a« 
potion, And Mr John being infeft upon that Diſ-Jhe 


ition, there was a Competition for the Mails and|Cl: 
uties, betwixt Mr 7ohn,and Captain Newman, who was|[e! 
one of the Creditors contained in the Diſpoſition : ThÞ}#!: 
which Competition, Captain Newman craved tobe pre» De 
ferred, notwithſtanding of that Diſpoſition £ranted to|£0! 
Mr. John, becauſe the Diſpoſition granted to Mr. Joh, [tio 
was granted to the behove of the ſaid Captain, his Debe 891 
-being one of the onerous Cauſes therein expreſt. To 
which Mr. Jobs anſwered, that he had pewer by thi | 761 
me Diſpoſition to prefer any. of the Creditors he plea- | '"g 
ed, and that the value of the Land was-now exhauſted Cr 
by payment made to other Creditors : To which it was |ſv 
_— by Newman,that thisDiſpoſition was fraudulent, | de 
and reduceable upon the Att of Parliament 1621. for as | 
Craigmiler himiclf could not prefer any to the prejui- | 
; dice 
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* dice of him who had done diligence, ſo neicher coul 
beſhe beſtow that Faculty upon any other- To which it 
re. was anſwered, that Craigmiler might have diſponed his 
hiz[Eftate ro any perſon he pleaſed, for an onerous Cauſe, 
bes; Þefore Captain Newman did diligence. Bur ſoit is, that 
- agjat the time of this Diſpoſition, Newman had done no dili- 
ng. (gence. 2.This Diſpoſition at leaſt ought to be ſuſtained, 
:ndfin fo far as Craigmiller was Debitor to Mr. John;either for 
 az{Debr dueto himſeFf,or forRelief of Cautionry. Towhich 
, foſAnſwers, it was replyed,that quoad the firſt, it was not 
» afrclevant, becauſe though the Diſpoſition was prior to 
" [the Diligence done by Mewman : Yet the faid Newman 
2veſhad done Diligence, before payment made to any others 
er :j0f the Creditors; and conſequently before the pre- 
ent|ferenicee Whereas by 'the foreſaid At, no Creditor 
im|could be preferred after diligence. And tothe ſecond 
ce, [Branch of the Anſwer, it was replyed, that though 
*he[Craizmiller could have diſponed his Eſtate to. Mr. John, 
vas|his payment, or relief, expreſly before Newmans dili- 
ob fence ; yet that was not done 1n this caſe : For this 
for [Diſpoſition was only made in general terms, for pay- 
ith|ment of Craigmillers Debrs generally, and Mr. 7ohn 
ors|had no advantage over others thereby, but in fo far as 
Iifihe had by preferring himſelf by verrue of the foreſaid 
nd|Clauſe, 'which was unwarrantable. And ſo the Diſpo- 
vas|hers Deed guoad him, was null ; Becauſe quod facere po- 
Th [#uit non fecit, & quod fecit fatere hon poturt, Upon which 
re. {Pebate the Lords preferred Mr. John only 1n ſo far as 
to|toncerned his own Debt, or Cautionry : but ſuſtained 
bn, hot the preference, . in ſo far as concerned other Credi- 
be [tors. | meg £- 
Tol The other Deciſion was the 24. July 1669. in which 
he | Towng craved a Diſpoſition made to Anderſon, by Flenie 
za | ing, to be reduced, as done in his prejudice, he being a 
ed |Creditar who had inhibir, and compryſed. It was an- 
as [ſwered by Anderſen, that he had granted a Back-bond, 
it, [declaring that the Diſpoſition was in Truſt, for pay- 
as [ment of the Debr due to __ himſelf, And in the 
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= Dexr place; for payment of Fleemings Creditors : andſubs{Cl 
* fumed, that, he had payed as many Crediters as wouldftt 
exhauſt the price, which he was in bona fide to do, therekac« 
being no ns againſt him ;. nor could he be pre-þpre 
judged by any Diligence againſt Feeming, Fleeming beingPr 
denuded as ſaid is. bore 
To which anſwer it was replyed, that Anderſon being er 
but a T-ufee, was fiftione juris, in the ſame conditioniſta 
with Fleeming ;. and as Fleeming could not diſappoint him,ſfrc 
E as a lawful Creditor; fo nejther could - nderſon hive: 
. Truſtee: And if it were otherwiſe, the diligences offwa 
lawful Creditors might be rendered cluſory, for thefthi 
Debitor who reſolved to diſappoint the diligences offinig 
his Creditors, might ſtill diſpone his Eſtate to a Tru«|ſat 
ſtee, which Truſtee, and Truſt, the Debitorsnot know«wh 
ing, they could not know zgainſt whom diligence wasſat 
to bedone. Likeas, in Law, this power to prefer Cre-kthe 
ditors, behoved to be interpret legitimo modo & in ter«the 
minis habilibus : ſo that the Creditors could not be diſ-f 
appointed, but that they ſhould be preferred according 
to their diligences, as they behoved to have been by theKoj 
Debitor himſelf. In reſpe& of which Reply ; the Lords 
preferred the Creditors ; and found that voluntary pays 
ment made by the Truſtee, could not prejudge the Cre 
ditors who had done lawful diligences. But thelf 
Queſtion here remains ; whether if any of the Creditors} 
had arreſted in Anderſons hand, as Truſtee, and had purs 
ſued an Aion to make forth-coming againſt him : Iffitc 
in thar caſe, Anderſon was obliged to give in a qualifiedhs c 
Oath, bearing that he was Truſtee, but that there wayſeon 
other Creditors who had done more timeous diligencezFelai 
or if he ought to have called the Creditors, who hadhe 
done more timeous diligence, as faid is. 4 
This Att is only conceived in favours of ſuch as wereDif 
Creditors, to thele who granted ſuch Diſpolitions, priofſſhor; 
"to the Deeds contraverted. But #!gumento hujus legis,andhillc 
'upen the ſame reaſon of equity, the Lords conſtantlyſuſj 
ſuſtain Declarators at the inſtance of Creditors of the m 
Father concluding any Right, madeeven by ſtrangers. Let 
oy 11drenF. 
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ub-{Children in familia, to'be be, as being granted to ©: 
ulditheir prejudice, without an onerous Cauſe, or as 4 
erefacquired by the Parents means. Which Preſumptions 
Yre-pare never otherwiſe elided than by alledging, that the: 
ingProcurer had an Eſtate aliunde,w ny e might have 

procured the Right contraverted. for inſtance, 
ng Bempronius being Debitor to Mevis, diſpones not his E- 
10nſſtate to his Son,but acquires an Eftate 1n his Sons Name 
im,{ffrom a Stranger, this Diſpoſition ſo acquired,: can ne- 
his]ver be  quarrelled by Mevius, the Fathers Creditor by 
; offway of ReduQtion. For the Effe& of a ReduQtion is no-' 
thefthing elſe but the annulling of the Deed, and the tak-. 
$ offirig it out of the way, or the bringing back of the E- 
ru-|ſate diſponed, to the ſame condition it was in before ; 
»WeI[which would not beſufficient in this caſe,becauſe the E» 
waSiſtate which the Creditor defires to affet, was never in 
.re-the Debitors perſon. And therefore it is neceſfary for 
te7«the Creditor to raiſe a Declarator, wherein he muſt nar- 
diſ-jate, that Sempronius being Debitor to him, did fraudus- 
ingfently acquire the Right of ſuch and ſuch Lands, 1n his 
theKons Name ; and which muſt be preſumed to be acqui- 
d by the Fathers Eſtate: becauſe they were acquired 
aY-by aSon in familia who has prefumed to have no Eſtate, 
.re-but what he derives from his Father, or elſe he muſt 
theflibel, that though the Diſpoſition be procured by a 
ors]Major, who is feris famaliat, and Trafficking upon his 
wn account, the ſame was truely acquired by the De- 
itors Means, and the Diſpoſition only acquared to be . 
th colourable Title to diſappoint his Debt. Therefore 
Skoncludes, that the ſaid Eſtate ſo bought, may be de- 
ceztclared lyable to his Debt , in the ſame manner, asif 
aadthe Diſpoſition had been taken in his Debitors Name. 
++ The Common Law, and ours, does not only reprobate 
erefDiſpoſitions, made by Debitors : in Mediratione Juge,but 
10tÞhoth the one, and the other of theſe Laws, do hkewiſe 
ndfillow the ſummar apprehending of Creditors, who are. 
tly[ſuſpeted to be Bankrupts. And by our Law, though 
the x man cannot be regularly impriſoned for Debt, without 
»0{Letters of Caption be anmerly raiſed ; Yet in Maſons _ 
el}. 2 ne 
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" Che 5. November 1665. "The Lords ſummarly, upon af - 
' Bill, iſſuedouta Warrand to apprehend him, tanquam Jten 
dibitorem ſuſpeFum & fugitivum. And though at firſt they Jexp 
doubted whether their ownpower could extend thus far, {por 
yet thereaftet they found that ic might: ſince even the Jnot 
Admiral grants ſuch Warrants, and yet there may be Paid 
ſome ſpeciality quoad the Admiral ſince the Nature of ff 

= JuriſdiQtion allows a very ſummary Procedure, and fs e: 
ince this his Rn 1s ordigarly exerciſed over jalſo 
Perſons, who have an eafie way to convey themſelves ye 
out of the Countrey, and are ordinarly very little fixed [that 
to one place. the i 
But becauſe this may open a Door to great Arbitrari- þis a 
neſs, and may afford grear occaſion of prejudging the by « 
Leidges, ſince upon this pretext , Merchants may, [Cre 
whilſt they are going abour great Bargains, and others jcan! 
about urgent and neceſſary Afﬀairs, to be laid up in {Mo 
Priſon upon rhis- account. Ir will be fir to conſider, |. F 
what the common Law, and Lawyers have delivered [uſp 
as their Opinion in this Point. vhy 
Lawyers diſtinguiſh inter fugitivum; &r ſuſpeFum de fits ſis | 
gs, the one is guilty only of an Intention, bur the o« {ure 
ther hasaQtually fled. And 1 conceive that meditatio fuge the 
ſomuch conſidered by our Law, is a midſt betwixt thoſe Eſta 
two, for he who is in meditatione fuge has cum ſuſpeFo des Jum 
ſigned a flight, and has, cum fuginvo, done ſome extrin« to le 
ſick Deed in order to his flight. Pi 
He who is ſuſpe&,or fugitive,may be apprehended by-Þ 
the Common Law ſummarly by any Judge,who can cite'Þ 
that perſon before him,quz poteſt recttaregid eft,perſonali coor" 
citlone coercere, Debitores, they may be alſo apprehended/Fa 
by a Judge otherwiſe incompetent : and he that is ta» Juto 
ken by an incomperent Judge,cannor obje& the incom- 'J b 
petency» For as Lawyers obſerve theſe Debitors w ho tic 
are fugitive, or ſuſpeCt of flying,may be apprehended by Þ 4 
Warrands,either dire&t dy incomperentJudges,or by war-' vas 
rands in dire& incomperent times, ſuch as are vacand For 
times, or Holy-days. glos. in l. alt. C. de feriis. verb. fidei 
Juſſfonir, But with us, no Inferior, much leſs incompe-* 
; no tent 
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m feent Judges; can give ſuch Warrands« And.it has been 
y fexpreſly decided, that an Arreſtment Jaid on, even u- 
r, {pon a Bankrupts Goods, by an incompetent Judge, was 
1e Inot valid, 5. December 1671. where the Arreſtment was 
x Waid on in Paſſey, by vertue of a Decreet obtained be- 
of fore the-Baillie of Cuxninghame, and fo was found null, 
d fas extra diftrifum. Albert the Baillie of Cunninghame,was 
ſo Sheriff of Renfrew, within which Sheriffdom Paſtey 
= —-— Lawyersare likewiſe of opinion, 
hat the Creditor may apprehend one who is Debitor, if 
the find him aQtually fleeing For fleeing in this caſe, 
is a kind of Crime. Bur if the Flyer be not a Debitor 
by expreſs Contraft, he cannot be apprehended by the 
reditor without a Warrand, - except either a ; Som 


rs ſcannot be had, or that he be flying with the Debitors 
n Money, Ang. in 1. extat ff. quod mete can. | 

r, | He whocraves a Warrand, to take-a Debitor who is 
d [ſuſpe&, or fugitive, mnſt lybel to the Judge, Kcalons 


vhy he ſuſpetts his fleeing, as that he was »»cking up 
iis Goods, or lurking, or denyed himſelf when his 
reditors were ſeeking him, wo rhough by opinion of 
e Doftors, none who has an immoveable, or Land 
Eftare, can be thus proceeded againft, becauſe it is pre- 
med, he will have fo great care for his E'tate, as not 
D leave it : and becauſe his Land Eſtate is always an a- 
Þiding Cautioner : yet if either the Land Eſtate be very 
-ymal), or ifit be affeQted with Diligences that may ex- 
jauſt it. IT think that in theſe caſes, ſuch Heretors 
an have no priviledge, nor are. theſe ſummary War- 
ds ever allowed ro ſuch as become voluntary Cre- 
litors, after the Debitor was ur pe ; for theſe ought 
JÞ blame themſelves, who truſted a perſon in that con- 
lution : Butit is otherwiſe if they became Creditors, 
x del;fo wel quaſs delifio : as for inſtance; if after he 
as ſuſpeCted, he Rob or Wound,or commir any Ryot. 
for in that caſe he who becomes ſo, his Crediror m 
ave ſuch a Warrand for apprehending him; and thefe 
Warrands are granted, not only for pure and liquid 
kbts; But even for conditional Debts, and for debts 
Gy where. 


whereof the terms of LM by not yet come 3 and " 
though the Nebts be ſmall, except they be very incon-ſpr 
 fiderable, Catig-lup. traf?. de debit. ſuſp. queft. 3. 'J 
: 
anc 
Finally, the Lords declare , all ſuch Bank Cee 
rupts, and Dyvours, ad all interpoſed * 
Perſons for covering, or executing thei bn 
Frauds ; and all others, who ſhall giveſtin 
Council, and wilfull Aſſiftance unto the, 
fe aid Bankrupts, inthe deviſing and prati ber 
ſong of their ſaids frauds,&- godleſs Deceits|* 
to the prejudice. of their true Creditorsthe 
ſhallbe reputed, and holden diſhonei?,falſq 
end infamons perſons, incapable of all Ht £1 
ours, Dignities, Benefices, and Offices tin 
or te paſs upon Inqueits,or Aſſizes or th, 
bear Witnes in Judgement, or out -with i lige 
any time coming. Te 


Þ%* the better underſtanding of this part of the AJ gui 
concerning the. puniſhment of Bankrupts, and of 5 
ſuch as adviſe, or afſiſt them. Ir is fit to obſerv& AQ 
with the Civilians, that Bankrupts; and Dy vours, anþC:iv 
either ſuch asare become inſolvengo by their Misfortung bet 
rather than fault. And guead theſe, becauſe they wer wen 
. guilty of np Crime, therefore no Corporal Puniſhmeng Do! 
was appointed for them by the Law, omni corporali cyucieq able 
tu remoro ſaith /, Cas 94; bon.ced. poſſ. Nor does Infamy vic 
follow them, 7 1d, & /. 11. Cod. ex quib. cauſ. infa: An Pin 
therefore this Clatiſeof the AR, cannot be —_ 
ol : uc A 


| ( 103.) 

uch Bankrupts: and though the Clanſebe general, wirh- | 
andhur diſtinguiſhing Bankrupts: and that it might be there- 
:0n»Fore alledged; that «bi lzx non diſtinguit, nec nos. Yer ge- 
eral Laws muſt receive their reſtrictive Interpretations 
om the common Law. And ſince the deſign of this 
ys [t, was( as is very clear by the Narrative )to prevent 
ind puniſh Frauds and Cheats ; it is juſt, that theſe ge- 
ieral clauſes ſhould not be extended beyond the expreſs 

7K-Scope, and deſign of the Acts | 
ſed} The ſecond kind of Bankrupts mentioned in the Law 
+ fare theſe ; who only by their own fault become Bank- 

Mrupts : qut ſue vitio fortunas conturbarunt» And the third 
iveſkind of Bankruprts, were ſuch, as became Bankruprs, 
4} artly by their own,and partly by the fault of Fortune : 

TJAnd both theſe Jaſt kinds of Bankrupts were denyed the 
Ziqbenefit of a ceſſi« bonorum, nem hoc eſt miſerorum ſubſcdlam, ſed 
ite 19 prefidium doloſorum, 1. fin h. t. & I pen. f. jur. Dot-And 

with us, the Bankrupts of both theſe Clailes are denyed 
rsithe benefit of a ceſſio bonoram; except they w-ir the ha- 
-[{{Þit : though ſuch are ſpared from it ; whom Fortune 
tl without their own Fault, has thrown into rhe neceſſity 

/Jof ſeeking that miſerable Remedy. Nor does the 2ran- 
>; Mting of Diſpoſitions that are reduceable upon this AQ 
ſtill infer Infamy,for if a man grant a Di: pcſition, wher- 
by one Creditor is preferred to another wh" has done di- 
 7Wligence, that Diſpoſition would be reduceable, and yer 

if their remained as much as might have payed all the 

Creditors, that Diſpoſition could not infer Infamy. And 

by this A&. ſuch only are declared infamous, as are 
\M guilty of Fraud, and Godleſs Devices. 

# Such as give Counſel are Jyable to the pains of this 
AQ, which is likewiſe conform to the opinion of the 
$ Civilians, wid. Strach. de decoffor. But they diſtinguiſh 
n& betwixt ſuch as gave counſel, or Advice to thoſe who 
a4 were reſolved before to cheat their Creditors: and ſome 
nf Do&ors do conclude, that ſuch Adviſers are not puniſh 
is4 able, becauſe the Bankrupt followed not here the Ad- 
ny vice of another, but his own Inclination. And this O- 
4 pinion was firſt founded upon the Glofſ. intſt, de oblig. 
= G 4 q4e 
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© gi ex delif3. F. ope. but others do more reaſonably cot 
clude, with Dynus ad reg. nullks de reg. jur. I. 166. That 
the Advice is equally puniſhable, whether the Bank- 
rupt was reſglved to follow that Advice, or his own 
Inclination * Becauſe the Adviſer did here all, that in 
him was, to tranſgreſs the Law;others diſtinguiſh thus, 
either ( ſay they ) the principal Offender deſigned on- 
ly-to have cheated a Bankrupr, but delayed till he got 
dvice, and then the Adviſer is equally puniſhable 
with the Principal, becauſe there,the Tranſgreſſjon. was 
1mputeable chiefly to the Adviſer : Or elſe the. princi- 
pal Adviſer had begun to defraud and cheat his Credi- 
tors ; and the Advice did but interveen, and was. but 
ſupervenient: And then the Adviſer is not equally 
puniſhable, eſpecially where the Contrivance isnot 0- 
therwiſe probable, than by meer Preſumpcions, 

Wilful Aſſiſtance alſo in deviſing or pradtiſing theſe 
Frands, is alſo puniſhable by this At, under which 
Lawyers comprehend ſuch as tranſa& betwixt the Bank- 
rupts and interpoſed Perſons, ſuch as. lend him Horſes 
to. flee, if they know his deſign, and ſuch as carry the 
Goods of the Bankrupt, or ſuch as reſcue him when he 
15 apprehended, or ſtop his being apprehended, Strach. 
de decotF. part 2. 

The puniſhment appointed by this AR, is, that they 
ſhall be __ falſe perſons: By which is not meant, that 
they ſhall be puniſhed :anjam faiſarii, but as Cheats; for 
cheating is a Species of Falſhood. And yer if a Bank- 
rupt did call himſelf by the name of a Rich Merchant, 
(OE to get Credit : or if-any treated for him under 
that 
falſarii, and might be puniſhed accordingly. 

* They are allo Schend incapable of all Honours, or 
Dignirties,, and Offices, which are not diſtin& puniſh- 
ments from Iafamy, bur are the uatural Conſequences 
of it. For whoſoever is declared infamous, is eozpſe un- 
capable of all: Honours, Dignities, and Offices. 
"- They are alſo dec/ared incapable to paſs upon In- 
gueſts, or Aſſyſes. But this was alſo ynneceſſary, for 
ol ROE | Ailyles 


ame, I conceive they might be purſued :auquam * 
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Aſſyſes have a mixt Imployment, and without: being. © 
either Judges, or Witneſſes, are both, and as to. their © 
capacity of Judges,they fell under the foregoing | 
whereby all upts and their Afſiſtents are d | 
uncapable to be Judges» And; as to their Capacity of. 
being Witneſſes, they fe)l under the ſubſequent Clauſe, 
whereby ſuch are. likewiſe debarred from being Witneſ- 
ſes. And I believe the Reaſon why they were ſpecial- 
ly debarred by this AQ, was becauſe-our Law looks ups. 
on. Afſyſers, as having an imployment diſtin&, and 
differing from either a Judge, or a Witneſle, and me- 
dium participationis, betwixt the two, Though regulariter, 
in our Law, whatever debarrs one from being a Wit- 
neſs, debarrs him likewiſe from being an Aſſyſer.. And 
there is no ſurer legal Topick with us, . than an Argu- 
ment drawn froma Witneſs, to an Aſlyſer : and yer, ar- 
gumento hujus legis, an Afſſyſer may. be conclufled diffe, . 
rent from both Judge, and Witneſle, and medium, parti. 
cipationts, betwixt them. 

Bankrupts and their Aſſiſters are likewiſeby this AQ, 
declared uncapable to be Witneſſes, and. the reaſon of 
thisexcluſion certainly is, becaufe the Law conſiders 
ſuch as have cheated Creditors, as perſons: who. would 


| be ready to cheat Judges ; that ſuch as have been 'diſho- 


neſt in their own Afﬀairs, will never. be honeſt in the 
Afﬀairsof other mens» 

. And whereas this Clauſe, debarrs them from. being 
Witneſles, in-with or out-with Judgement, by. Witneſſes 
out-with Judgement, are meant Witneſles in Writs, as 
Bonds, Seaſins, &c. But yet it may be doubted, whe- 
ther in-Bonds or ſuch like Writs, this, can take place : 
For there, the Witneſſes are preſumed of Law to be ad. 
mitted of conſent, which excludes all: ObjeQtions a. 
exinſt Witneſſes ; and therefore a mans Servant,or. Bro- 
ther, cannot be received judicially as Witnes for him; 
yet they may be, and are ſuſtained as Witneſſes in Bonds 
granted to him. Nor did I ever hear, a Bond, Seaſin,or 
any other Writ,reduced upon this head, viz. That: it 
had only two Witneſſes, one whereof was uncapable fo 


— . my 

hea Witnes, becauſe he was found by the Lords De- 
+ creet to havecither rap fraudulent Diſpoſitions, or 
to have been in acceſſion thereto, except he was declar- 


'ed expreſly infamous by the Lords Sentence, as Maſon 


was. Though ſuch an Objeftion ſeems well founded u- 
pon this Clauſe of the AR. 

* Nor only ſuch as defraud Creditors, are declared in- 
famous by this At, but even in Declarators founded 
upon the Common Law, the perſons guilty will be de- 
Clared infamous ; as was found in Maſms caſe: And 
though it was alledged that Infamy could not be inferred 
without an expreſs Law ; = it was found that this A& 
impowered the Lords to decide conform to the Canon 
Law in like caſes, & 4d paritate rationis, and he was 
thereupon declared infamous 

"T have reſerved to be debated in this laſt place, whe- 
ther by vertue of the laſt Clauſe of this A&, whereby 
the Adviſers of Frauds are to be-puniſhed : An Advo. 
Cat may be examined moon his having given Advice to 
his Client, to defraud his Crediter : And whether he 
may be examined againſt his Client, who in conſulting | 


with him, and taking his Advice, has made him as his 


Advocat, privy-to the Fraud he has committed. And 
becauſe theſe queſtions are of univerſal conſequence, I 
am reſolved ro conſider them in general terms, both 
with, and withour relation to this AQ. For if Advo« 
cats may be forced to depone againſt themſelves, or their 
Clients in this point, or as to any other thing which is 
the ſubje& matter of their Conſultations, they may be 
as well forced in all things; forthe parity of Reaſon, 
and the publick intereſt being the ſame. I ſee not why 
if the Judge may lawfully force them in the one, he 
may not as well oblige them 1n all other caſes. 
to the firſt queſtion, it would appear, that an Ad. 
vocat cannot be obliged ro depone- upon any thing 
which may bind a guilr upon himſelf, or which may 
defame him. | 
As to the next queſtion, it would appear, thatir is - 
the intereſt of the Common-wealth, to have ch Oh 
Ss _— 
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of all Frauds and Contrivances deteQted; and thathe 
who conceals the Truth, is as guilty as he whocom-"" 


mits a Falſhood * But ſuch as attentively and judici- . 


ouſly conſider, may probablie find themſelves inclined - 


. to thecontrary opinion, by theſe Conſiderations. 1.An * 


Advocat, is by the nature of his Impleyment tyed to 
the ſame Faithfulneſs that any Depoſitor is : For his 
Clrent has depoſitat in his Breaſt, his greateſt Secrets; 
and it is the intereſt of the Common-wealth, to have 
that freedom allowed, and ſecured, without which, men 
cannot mannage their Afﬀairs, and privat buſineſs: And 
who would uſe that freedom, if they- might be .infnar- 
ed by it? This were to beget a diffidence berwixt ſuch 


| who ſhould of all others, have the greateſt mutual con 


fidence in one another ; and this will make ignorant men 
ſo jealous of their Advocats, that they will leſs their 
privat buſineſs, or ſuccumb in their juſt Defence, ra- 
ther than hazard the opening of their Secrets to thoſe 
who can give them no Advice, when the caſe is half 
conceal'd, or may be forced to diſcover them, when re- 
vealed. As for inſtance, a Client not knowing that he 
can be defended againſt a purſuit for Murder, by prov- 
ing it was committed in EiEdefence, will conceal from 
his Advocat, that he killed at all, leaſt his Confeſſion, 
and his Advocats Teſtimony, might be made uſe of a- 
gainſt him. 2. This might afford ro Advocats great 
matter of Prevarication, and might occaſion much pre- 


judiceto the Clients, for an Advocat having diſcover-- . | 


ed the weakneſs of his Clients Cauſe, might diſcover it 
likewiſe to his Adverſary : and to cover his Prevaricati- 
on, he might ſuggeſt to his ſaid Adverſary, that he 
Zi and ſo impure the diſcovering of 
theſe Secrets to the Cogency of the Law, and not to his 
own privat Inclinations, which made Rob. Anneus lay, 


. that ſitamen deinceps, Advecatis liceat, Clientum ſecreta pan- 


dere, O& cauſarum arcand fidet ſue commiſſa, & palam & 
publice proferre eaque parum fido peftore effutire. In foro dein= 
eeps, non 4quitatis cognitio,fed latrocinium exercibitur : tribs. 
nalia murices erunt, quibus litigantinms (amplicitatem undi. 
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” © que Circumvenire, &r imputgre ltcebit, On judicio Non tem 
- plum themidis, ſed ſpoliarium erit, ſi Clientes tacita confeſſie= 
| nit fide cattare, & irretirepermittetur. Whereas now, ifa 
Clients Secret be diſcovered, he can blame no man but 
his own Advocats, who are by their Honour and Inte. 
reſt, obliged to keep up a Secret, whoſe Diſcovery can 
be aſcribed tonone, but them. The deſign of all Pro. 
bation is to convince the Judge, whereas becauſe of the 
t Relation that is betwixt an Advocat & his Client, 

aw and Experience cannot but preſume, that hardly 
Truth can be diſcovered this way. And this way rather 
opens a door to Lying, or gives occaſion to a fallacious, 
and ambiguous concealing of Truth, than helps the 
diſcovery of it. Upon which account, the Law has 
ſhunned to force Men to depone againſt themſelves, or 
Husbands againſt their Wives, or Children againſt their 
Parents in Criminal Caſes. And therefore Yirgil equals 
thoſe two, pulſat*ſve parens, & fraus innexa clienti. Upon 
which place Servius obſerves that Clients, quaſi colentes, 
Patront, quaſs patres, tantundem erg9 eff clientem, quantum 
filium fallere: Andſuch was the reſpe& due to Clients, 
that the Law allowed leſs Liberty 1a deponing againſt 
them, than againſt Blogd Relations : and thus M. Cato 
is brought in, by 4. Ge. Saying, adverſus cognatos pro 
eliente teſtatur, elimain adverſus clientem nemo dictt. And 
the Law has ſtill been rather inclined to evite the hazard 
of Perjury, than to follow too far the Intereſt of the 
Common-wealth ; or of privat Parties, ſince God Al- 
mighty ſuffers by the one, and men only ſuffer by the 
other. 5. The Law L. alt. f. de teſtibus, tells us, that 
Mandatis cavetur, ut preſides accendant, ne Patroni in cauſa 
cul patrocinium: preſtiterunt, teftimmium dicant. And tho? 
Bartolus, and ſome others do expone this Law, ſo, as if 
a Judge. wereonly thereby diſcharged to admit an Ads 
vocat to depone for his Client. This Gloſs ſeems to be 
moſt abſurd, both becauſe the words of the Law are 
general, and ſince they extend to both caſes, and that 
Ro poſterior Law has reſtrifted them, there.is no reaſon 
why. both ſhould not be equally comprehended : & 
allo 


more doubtful caſe ; but that Advocats could hay 


| 


| allowed to Witneſſes, who had got aby thing en 


Ms " (1g)! 
alſo, Laws are preſumed to be made thll 


received to depone in favours of their Client; was f6 © 
clearly againſt the whole Analogy of Law, thatthers * 
needed no ſpecial Law to have been made a that = 
caſe : Bur there was neceſſity to inform Judges, whe-. 
ther Advocats could be forced to depone againſt their 
Clients : Which Gloſs is approved by the learned Herals 
aus de Yer. judicatur. auttut wy 2. cap. 4. And conform 
thereto, the Parliament of Paris did find in December 
1619. that an Advocat conld nor be obliged to depone 
againſt his Client, for clearing of a Fraud for which his 
Client was purſued. | 
By Juftimanus yo. Novel. cap. 8. Ir is appointed, that 
though Wirneſles may be forced to depone, both in Ci- 
vil, and Criminal Matters : yet thote who had been 
imployed as Mediators, who are called there, ut&rTat 
ſhould not be forced to depone as Witnefles, exce k 
both Parties conſent ; for which no other reaſon can 
given: Bur becauſe the parties had entruſted their Se- 
crets to them. And accordingly the Senat of Sawvey,de- 
cided the 23. Nov. 1596. as Faber obſerves, [iþ.-4. 18. 15. 
def. 56. and the Reaſon there given is, ſolent enim qui 
litigant, agere liberius cum iſtis medtatoribus, quaſi Cum. cone 
feſſore ; & cauſe patromo, Than which nothing can be 
more convincing, idem etiam in {pp obſeryavit pas 
plenfic in form. jur. teff. num. 15. And in this the Canon 
Law agrees with the Civil: for by Car. fatur. Cauſe 2. 
eſt. 6, It is ordained, that no Clergy men ſhall be ob- 
iged,or can be compelled to bear witnes ina caſe which 
has been referred to him, by two Laicks. And there- 
fore ſince that Truſt is held for Sacred, that the ſecrets 
even revealed to Arbiters, are not to be extorted from 
them, much leſs ought an Advocat, to whoſe Patro- 
cinie, his Clients flee, and from whoſe faithfulneſs 
they ſeek proteQion, to violat that Truſt,and diſappoint 
that confidence, ſane id 4 romans wirtutt, & animi mag- 
nitudin? erat plane alienum. And how much woe 
ed 


s A « 
So es 


4x5 ( 110) 
Fed to them, is clear, 7. 18. 30. f- depoſe. { quir abulas 
_ peftaments apud ſe depoſitas, pluribus preſentibus legit, ait La- + 
{heo,  depofiti aftione refte de tabulis agi poſſe, ego arbitror, & 
mjuriarum dz poſſe, fi hoc anime recitatum teftamentum eft, 


© quibuſdam preſentibus, ut judicio ſecret ejus qui teſtatus e 
 divoulgarentur. Nor can 7 pax be a ſolid har. a 
” why Confeſſors cannot be forced to diſcover the Secrets 

_ revealed to them, ſub ſigillo confeſſionis. And yet Advos 
- cats ſhall beobliged to reveal whart is conſigned to thern 
under the ſacred aſſurance of Truſt, and Secrecy; Eſpe- 
cially ſeing that Law which is aHedged againſt them, 
does acknowledge them to be juris & juſticie Sacerdotes, I, 
1. ff. de juff. & jur. Sincethe Common-wealth is more 
concerned in the Secrets: of Aﬀairs, than'in the Secrets 
of Devotion;. and there are greater Temptations to pro- 
voke the Truſtee to diſcover the one, x pam the otaer : 

" for few can haveadvantage by what a Confeſlor can re- 
veal, but many could gain by that an Advocat can dif- 
cover. 

I muſt here beg leave to repreſent, that the riſe of 
this great Truſt betwixt Clients, and Patrons, was, that - 
firſt when Rome was founded, Romulus finding the Error 
the Grecians had committed, in ty ranngzing over their 
Clients, ( whom the Athenians called bnras, and the 
Theſſalians T#945&s, he did introduce a murual Friend» 
ſhip and Tye betwixt them. - And as. Aallus Gellius obs 
ſerves lib. 5. cap. 13 .in officiis apud majores, ita obſervandum } 
. eft, primum tutele, deinde heſpiti, deinde clienti tum cognato, 
poten affini» And as Dloniſ. halic. lib. 2. Ant. Rom. ob« 
ſerves, the Patron was obliged, clienti jura interpretart, 
; Or lites pro 0 ſuſcipere. And this was common to borh,. 
that they could never accuſe nor bear witnes againſt one 
another xez2ras ft auterspris, ours coop, ours Yeu ny 
| X4TEY 00610 AANNAGY, 671d ihdis x4TtuarTupHy. And, 
one of the Laws of the twelve Tables was, Patronus *#F 
clienti freudem fecerit, ſacer efto. So facrilegious a thing - 
was it then held, to reveal the Clients Secrets : bur 
thereafter this mutual Dependence, and Friendſhip, be= F 
came fo ſuſpe& to the Roman Emperors, that none TE 

| allowed | 
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allowed to be Patrons, but Lawyers; whoſe power. thi 
Magiſtrats needed nor ſuſpe& ; and who were pretuns7 
& | edto be men, fo legal, and of ſuch integrity, tharthey 
eft, | would adviſe nothing, but what was juſt. . Andthere-,” 
eſt | fore, betwixt theſe continued the Truſt, and -mu».* 
en | tual Aﬀfurance that was required -betwixt the old Pas, 
ets | trons, and their Clients. Though Advocats he now © 7 
r0» | known to Antiquaries; for dif int Cction, under the term 
M1 | of patreni ſecundarii. | 
pe» | _ Whereas it is urged, that it is the Intereſt of the. 
m, | Common-wealth, that Truth be diſcovered ; To this it. 
,L, | is anſwered, that it is indeed the intereſt of the Com- 
Dre | mon-wealth to diſcover the Truth, as far as that can 
ets | be done, in a convenient and lawful way ; for it'is like- 
ro- | wiſe the Intereſt of the Common-wealth, not to unſeal 
xr : | the Secrets of privat perſons, and thereby to render all 
re- | Truſt and Commerce ſuſpe&. Andnotwithſtanding of 
life | this Argument, the Law has exempted men from de» © _ 
poning againſt themſelves, and againſt many others,who 
are enumerat. 1 4 f de teftibus, and of which we have 
4 very many inſtances in our Law= Rei publice quidem is- 

'rereſt, crimina impunita non eſſe;ſed Reipublice quaq; intereſs +- * 
pretatis & neceſſitudinis officia ſarta teffa conſervari, | 
 quibus nihil ſanttum haberi potef, nec invidatum. AndCt- 

\cero lib. 3 de offic. does elegantly affirm, non igitur patris 

' Preftabit omnibus officiis,ſed ipſi patris conducit, pios cfuerha- 

um | bere. Advocatsare perſons whoſe Breeding obliges them 

x0, | toadmire Juſtice, as maſicians do muſick, or as a man - 

ob | does that Countrey in which he lives ; and they having. 

art, own their Oath de fideli, at their Admiſſion, to give 
their Clients Advice according to the Laws : they 
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—_ cannot be preſumed to have advited any thing oguint 
ny |. the Law. And it isknown, thar they offend in this ſo 
nd. Þ mfrequently, ifat all; that it may ſeem fitter not to . 
is £F inquire into ſuch caſes, that ſeldom occur, than by in- 
ng. quiry to introduce a jealouſie berwixt parties, who need 
bur | fuch ſtrift intimacy. And as no Gentleman is deſired 
be. {| todevulge his Friends Secrets, much leſs ſhould: the. 
ere | Law require this from Adyvocats, ſince it has obliged” - 
ved | them toimploy Advocats : and to entruſt them mY __ 
w_— Gr 
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” their Secrets. And though men may beſufpeft, when 
- the —_ for their own intereſt, and Advantage, yer 
= what Intereſt can Advocats have here, fave thatof their ' 
= Clients, for the Client and not the Advocat ſuffers by 
” the Diſcovery, and the Common wealth being only a 
> colletive body of Clients ; in effe& the Common-wealth 
is prejudged,. becauſe Clients are prejudged. And tho? 
aDeciſion in the Parliament of Paris,be commonly alled- 
ged upon this Point,18 Juxe r580 in the Tafe of one Bar- 
tne, Yet allthat was there decided, was, yweP advcat,o 
covſetl, pourroit eftre ouy par forme de teſmoinage. So that 
the Advocats have there been willing, but were not for- 
ced: And the Parties ObjeQions were there reſerved, 
for the Decifion bears, Sauf a la partie, fes reproches : So 
that they were but examined before anſwer. Nor can 
an Advocat be thus ſaid ro conceal truth, ſince he is only 
ſaid to conceal, who may be forced ro depone. And if 
. Clients know, that their Advocats may be forced to de- 
pone againſt them, they will keep their Secrets, or pro- 
poſe their doubts under borrowed Names, and thus the 
deſign of finding out Truth will be diſappointed, and 
the Argument altogether eluded. Some urge, that Ad- 
vacats may be forced. to depone upon the having oftheir 
Clients Papers. And that by many Deciſions they 
have been oft forced to give them up,after full Debares, 
wherein a ſpecial priviledge upon the account of their 
Imployment has been pretended ; from which they in- 
fer, that they may be alſo examined upon what paſt be- 
twixt their Clients and them. Bur to this, the eaſe, 
and juſt anſwer is, that an Advocat can be no further 
obliged to deliver his Clients Papers, than the Chent 
imſelf could have been, - but neither the one nor the 
other could be forced to deliver up any Papers, but ſuch 
as the Purſyer is in Law allowed an Intereſt in, and in 
" fofar as they are the Purſuers Papers: Nor are ſuch 
Papers as _— to be exhibited, to be accounted Se- 
crets, and Advocats are obliged here, not as Advocats, 
but as ordinary Subjects. Burl will not decide this 
weighty Point. 
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A Ratification of an AT of the Lords of 
Conncil and Seſſron, made in Jaly 16204 
againſt unlawful Diſpoſitions and Alies 
nations made by Dyvours and Banks 
rupts: 

"\UR SOVERAIGN LORD, witty 
Advice and Conlent of the Eftates, 

conveened in this preſent Parliament, Ras.:: * 

fies, Approves, and-for His Highnels, and - * * 

His Sticcefſors, perpetually confirmes thg - * 

A& of the Lords of Council and Seffion; 

made againſt Dyvours and Bankrupts, at 

Edinburgh, the 12. Day of July, 1620,and 


ordains the ſame to have, and take fullef- _ .. 
. fet,and execution, as a neceſſaty and pro- 


fitable Law, for the weal of all His Highs. 
neſs Sudjets : OF the which Atthe Te- 
nor followeth, | 


E 


- and againſt che Authors and Partakers of ſuch Fraud ; | 
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HE LORDS of Counſel and Seffion underſtanding, 


”  Þþ by the grievous aid juſt Complaints of many of | 


his Majeſties good Subje&s, that the Fraud, Ma- 


| lice, and Falſhood :of a-number of Dyvours and Bank» 


rupts, is become ſo frequent, and ayowed, and hath 
already raken.ſuch progreſs, to the overthrow of many 


honeſt mensFortunes,and Eftates that it is likely to dil. 


ſolve Truſt, Commerce and faithful dealing amongſt 
$ubjeQts : - Whereupon muſt enſue the ruine of the 
whole Eftate, if the godleſs Deceits of thoſe be not pre- 
vented; and remeided ; who by their apparent Wealth 
in Lands and Goods, and by their ſhow of Conſcience, 
Credit, and Honeſty ; drawing into their Hands upon 
wat the_:Money, Merchandiſe, and Goods, of well» 
meaning and credulous perſons, do no ways intend to 
repay the ſame : Buteither to live ryotouſly, by waſt- 
ing. other mens Subſtance ; or to enrich themſelves, 
by that ſiiþrite Nealcth of true mensGoods, and to withe 

raw themſelves. and their Goods, forth of this Re. 
#hne, to etude all Execution of Juſtice : and to that ef- 


fe, ard in manifeſt defraud of rheir Creditors,do make | 


fimulate and Exaudful Altenations, Diſpoſitions,' and 0- 
ther ' Securities, of their Lands, Reverſions, Teinds, 
Goods, Adions, Debts, and Others belonging unto 
thegi, to their Wives, Children, Kinſmen, Ailleyes, 
and other confident and interpoſed perſons : Without 
#ny true, lawfu}, or neceffary Cauſe : And withour 7- 
hy juſt or rrue price interveening in their ſaid Bargains: 
hereby their juſt Creditors, and Cautioners, are fall- 
y and godlefly defrauded, of all payment of their juſt 
; and many honeſt Families likely to come to ut- 

ter ruine. _—_ Ol Te 
FOR Remeid whereof, the faids Lords, according to 
the. Power given unto them by  His'Majeſty, and-his 
moſt Noble Progenitors, to ſet down Orders for Admi- 


;niſtrationof Juſtice: meaning to follow and praftiſethe 


good and commendable Laws, Civil and Canon, made 
: inſt fraudful Alienatiogs, in prejudice of Creditors, 
Statutes; 
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dit. 


ad Tranſlations whatſoever made by the Debitor, of any 
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Statutes, Ordains, and Declares, That inal: AQ 
&Cauſes,depending, or to'be intended by any trueUrs 
ditor, for Recoverie of his juſt Debr; or ſarisfaction of” 
his lawful AQtion and t: They will decreet and” 
decern, all Alienations, 'Diſpoſitions, Afignations, and 


of his Lands, Teynds, Reverſions, Aftions, Debts, "or. 
goods whatſoever, to any conjunt or confident perſon, 
without true, juſt, and neceſſary Cauſes, and without 
a juſt Price really payed, the ſame being done after the 
contratting of lawful Debts from true Creditors : Ta | 
have been from the beginning, and to be in all times : 


coming, null, and of none avail, force,nor effeQ: ar the 
inſtance of the true and juſt Creditor, byny of Adiog 
Exception, or Reply : without further Declarator-And 
in caſe any of His Majeſties good Subje&s {( norway 
Partakers of the faids Frauds ) have lawfull purchaſed 
any of the faid Bankrupts Lands, or Goods by true Bar. 
gains, for juſt and competent Prices, ot in fatisfact 
of their lawful Debrs, from the interpoſed perſons, 
| truſted by the ſaid Dyvours. In that caſe, the Righe - 
lawfully acquired by him who is no ways partaker af *- 
the Fraud, ſhall not be annulled in manner forefaid. © 7 
But the Receiver of the price of the ſaids Lands,Goods, 
and others, from the Buyer, ſhall be holden and obliſh- 
ed to make the ſame forth-coming to the behove of the 
Bankrupts true Creditors, in ions of their lawful 
Debrs. And it ſhall be ſufficient Probation of the F 
intended againſt the Creditors, if they, or any ofchan 
ſhall be able to verifieby Writ, or by Oath, the 


. Vour and Bankrnpt being fold by hinz who bought them 


Party Receiver of any Security -from the Dyvour or 
Bankrupt, that the ſame was made without any true, 
juſt, and neceflary Cauſe, or without any trne-& 
petent Price: Or that the Lands & Goods of the 


from the ſaid Dyyour, the whole, or the 
the Price thereof was converted, or to be con 


. the Bankrupts profit and ps Providing always'4 | 
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elof the ſaid Lands and Goods, or Prices thereof 
ruſted by Bankrupts to interpoſed perſons, as hath 


Seen really payed, or affigned by them to any of the 
ZBankrupts lawful Creditors, ſhall be allowed unto them, 
they making the reft forth-coming to the remanent 
Creditors, who want their due payments. And if in time. 
coming 


any of the ſaids Dyvours, or their interpoſed | 
Partakers of their Fraud; fhall make any voluntary 


- — Payment, or Right to any perſon, in defraud of the 


Lawful, and more timely Diligence of another Credi- 
tor, having ſerved Inhibirion, or uſed Horning, Arreſt- 


- ment, Compryling, or other lawful mean, duely to af-: 


fe& the Dyvours Lands, or Goods, or Price thereof to! 
his behove.. In that caſe the ſaid Dywour, or interpoſ- 
ed perſon, ſhall be holden to make the ſagze forth-com- 
ing to the Creditor, having uſed his firſt lawful Dili- 
gence: 'who ſhall likewiſe be preferred to the Con- 
creditor, who being poſterior unto him in Diligence, 
hath obtained payment by the partial favour of the De- 
bitor, or of his interpoſed Confident : and ſhall have 
good Attion to recover from the ſaidCreditor that which 
was voluntarily payed in defraud of the Parſuers Dili- 
nce. 
S Finaly, THE LORDS declares all ſuch Bankrupt 
and. Dy vours, and all interpoſed Perſons, for covering 
or executing their Frauds, and all others, who ſhal] 
give counſel], and wilful Aſſiſtance untothe ſaids Bank- 
ts,in the deviſing 'and praGtiſing of their ſaids Frauds 
and'podleſs Deceits, 'to the prejudice of their true Cre 
ditors, ſhall be reputed and holden Diſhoneſt, Falſe,anc 
infamous perſons,” incapable of all Honours, Dignities 
Benefices, and Offices : Or to paſs upon Inqueſts, ©! 


 -Aﬀizes : Or tobear witnes in Judgement, or out-witl 
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